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DELAWARE DEPARTMENT OF TRANSPORTATION

DBE Program

49 CER Part 26

INTRODUCTION

On February 2, 1999, the United States Department of Transportation (U.S. DOT) issued
a final rule on the participation of Disadvantaged Business Enterprise (DBE) firms in
U.S. DOT programs. Since the initial promulgation of the final DBE rule, there have
been several updates, clarifications, and revisions to the DBE Rule. The most recent and
complete revisions to the final Rule were published in the Federal Register / Vol. 68, No.
115 on Monday, June 16, 2003 / Rules and Regulations. The revised rule included
significant changes to key provisions that cause major changes to how the Delaware
Department of Transportation (DelDOT) implements the DBE Program. This revision of
DelDOT’s DBE Program Plan is in accordance with the DBE Rules published in the June
16, 2003 edition of the Federal Register and incorporates all previous revisions to the
DBE Rule. The major objectives of the program are:

1. To ensure nondiscrimination in the award and administration of DOT- assisted
contracts;

2. To create a level playing field on which DBEs can compete fairly for and
participate in DOT- assisted contracts and/or subcontracts;

3. To ensure that the DBE Program is narrowly tailored in accordance with
applicable law;

4. To ensure that only firms that fully meet 49 CFR Part 26 eligibility standards are
permitted to participate as DBEs;

5. To help remove barriers to the participation of DBEs in DOT-assisted contracts;

6. To assist the development of firms that can compete successfully in the market
place outside the DBE Program; and

7. To provide appropriate flexibility to recipients of Federal financial assistance in

establishing and providing opportunities for DBEs.

The United States Department of Transportation has changed the manner in which its
recipients of financial aid must attempt to involve small business enterprises in
transportation projects. Each state’s Department of Transportation, including its
operating elements, must, in order to qualify for continued financial assistance, enact and
carry out a Disadvantaged Business Enterprise Program, which conforms to the new
rules. Following is the program, which has been developed by the Delaware Department
of Transportation (DelDOT).

In addition to this plan, firms must comply with all provisions of the rules and regulations
adopted by the U.S. Department of Transportation for DBE participation in U.S. DOT



financially assisted contracts (Attachment A 49 CFR Part 26) and the Delaware
Department of Transportation Disadvantaged Business Enterprise Program. Bidders are
also reminded that they must be responsible and responsive bidders in all other aspects
aside from the DBE Program in order to be awarded contracts.

In order to remain within the confines of 49 CFR Part 26, and the State’s bidding statutes,
however, the sections of the program dealing with contract clauses, overall and contract
goals, certification requirements, and awarded selection procedures, shall pertain only to
United States Department of Transportation financially assisted contracts.

DelDOT DBE Program Plan 2 of 29



II.

OBJECTIVES/POLICY STATEMENT (26.1, 26.23)

The Delaware Department of Transportation (DelDOT) has established a Disadvantaged
Business Enterprise (DBE) program in accordance with regulations of the U.S.
Department of Transportation (DOT), 49 CFR Part 26. DelDOT receives Federal
financial assistance from the U.S. Department of Transportation, and as a condition of
receiving this assistance DelDOT has signed an assurance that it will comply with 49
CFR Part 26. It is the policy of DelDOT to ensure that DBEs, as defined in part 26, have
an equal opportunity to receive and participate in DOT-assisted contracts. It is also our

policy:

1. To ensure nondiscrimination in the award and administration of DOT- assisted
contracts;

2. To create a level playing field on which DBEs can compete fairly for and participate
in DOT- assisted contracts and/or subcontracts;

3. To ensure that the DBE Program is narrowly tailored in accordance with applicable
law;

4. To ensure that only firms that fully meet 49 CFR Part 26 eligibility standards are
permitted to participate as DBEs;

5. To help remove barriers to the participation of DBEs in DOT-assisted contracts;

6. To assist the development of firms that can compete successfully in the market place
outside the DBE Program; and

7. To provide appropriate flexibility to recipients of Federal financial assistance in
establishing and providing opportunities for DBEs.

The DBE Program Manager has been designated as the DBE Liaison Officer for DelDOT
and will serve as the focal point for the DelDOT plan, but will work in conjunction with
the appointed DBE Liaison Officer for the Delaware Transit Corporation that being the
Statistics and Contract Administration Manager. It is the responsibility of this position to
implement all aspects of the DBE program for the FHWA portion of the program. The
Delaware Transit Corporation (DTC) appointed DBE Liaison Officer will implement the
FTA portion of the program. Implementation of the DBE program is accorded the same
priority as compliance with all other legal obligations incurred by DelDOT in its financial
assistance agreements with the U.S. Department of Transportation.

DelDOT has disseminated this policy statement to the Directors of each division within
DelDOT and all the components of our organization. We have distributed this statement
to the DBE and non-DBE business communities that perform work for us on DOT-
assisted contracts via advertisement in the Delaware Capitol Review, by sending direct
mail notifications to those vendors, contractors, consultants, and suppliers registered with
DelDOT and by posting on the Delaware Transit Corporation website.

(st [ et bate: 3/21/06

Carolann D. Wicksl,/Secretary
Delaware Department of Transportation
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I11. DEFINITIONS OF TERMS

The terms used in this program have the meanings defined in 49 CFR 26.5.

Affiliation has the same meaning the term has in the Small Business Administration (SBA)
regulations, 13 CFR part 121.
1. Except as otherwise provided in 13 CFR part 121, concerns are affiliates of each
other when, either directly or indirectly:
a. One concern controls or has the power to control the other; or
b. A third party or parties controls or has the power to control both; or
c. An identity of interest between or among parties exists such that
affiliation may be found.

2. In determining whether affiliation exists, it is necessary to consider all appropriate
factors, including common ownership, common management, and contractual
relationships. Affiliates must be considered together in determining whether a
concern meets small business size criteria and the statutory cap on the participation of
firms in the DBE program.

Alaska Native means a citizen of the United States who is a person of one-fourth degree or more
Alaskan Indian (including Tsimshian Indians not enrolled in the Metlaktla Indian Community),
Eskimo, or Aleut blood, or a combination of those bloodlines. The term includes, in the absence
of proof of a minimum blood quantum, any citizen whom a Native village or Native group
regards as an Alaska Native if their father or mother is regarded as an Alaska Native.

Alaska Native Corporation (ANC) means any Regional Corporation, Village Corporation,
Urban Corporation, or Group Corporation organized under the laws of the State of Alaska in
accordance with the Alaska Native Claims Settlement Act, as amended (43 U.S.C. 1601, et seq.).

Compliance means that a recipient has correctly implemented the requirements of this part.

Contract means a legally binding relationship obligating a seller to furnish supplies or services
(including, but not limited to, construction and professional services) and the buyer to pay for
them.

Contractor means one who participates, through a contract or subcontract (at any tier), in a
DOT-assisted highway, transit, or airport program.

Department or DOT means the U.S. Department of Transportation, including the Office of the
Secretary, the Federal Highway Administration (FHWA), the Federal Transit Administration
(FTA), and the Federal Aviation Administration (FAA).

Disadvantaged Business Enterprise or DBE means a for-profit small business concern —
1. Thatis at least 51 percent owned by one or more individuals who are both
socially
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and economically disadvantaged or, in the case of a corporation, in which 51
percent of the stock is owned by one or more such individuals; and

2. Whose management and daily business operations are controlled by one or more
of
the socially and economically disadvantaged individuals who own it.

DOT-assisted contract means any contract between a recipient and a contractor (at any tier)
funded in whole or in part with DOT financial assistance, including letters of credit or loan
guarantees, except a contract solely for the purchase of land.

DOT/SBA memorandum of understanding or MOU refers to the agreement signed on
November 23, 1999, between the U. S. Department of Transportation (U.S. DOT) and the Small
Business Administration (SBA) streamlining certification procedures for participation in SBA’s
8(a) Business Development (8(a) BD) and Small Disadvantaged Business (SDB) programs, and
DOT’s Disadvantaged Business Enterprise (DBE) program for small and disadvantaged
businesses.

Good faith efforts means efforts to achieve a DBE goal or other requirement of this part which,
by their scope, intensity, and appropriateness to the objective, can reasonably be expected to
fulfill the program requirement.

Immediate family member means father, mother, husband, wife, son, daughter, brother, sister,
grandmother, grandfather, grandson, granddaughter, mother-in-law, father-in-law.

Indian tribe means any Indian tribe, band, nation, or other organized group or community of
Indians, including any ANC, whish is recognized as eligible for the special programs and
services provided by the United States to Indians because of their status as Indians, or is
recognized as such by the State in which the tribe, band, nation, group, or community resides.
See definition of “tribally-owned concern” in this section.

Joint venture means an association of a DBE firm and one or more other firms to carry out a
single, for-profit business enterprise, for which the parties combine their property, capital,
efforts, skills and knowledge, and in which the DBE is responsible for a distinct, clearly defined
portion of the work of the contract and whose share in the capital contribution, control,
management, risks, and profits of the joint venture are commensurate with its ownership interest.

Native Hawaiian means any individual whose ancestors were natives, prior to 1778, of the area,
which now comprises the State of Hawaii.

Native Hawaiian Organization means any community service organization serving Native
Hawaiians in the State of Hawaii, which is a not-for-profit organization, chartered by the State of
Hawaii, is controlled by Native Hawaiians, and whose business activities will principally benefit
such Native Hawaiians.

Noncompliance means that a recipient has not correctly implemented the requirements of this
part.

DelDOT DBE Program Plan 5 of 29



Operating Administration or OA means any of the following parts of DOT: the Federal Aviation
Administration (FAA), Federal Highway Administration (FHWA), and Federal Transit
Administration (FTA). The “Administrator” of an operating administration includes his or her
designees.

Personal net worth means the net value of the assets of an individual remaining after total
liabilities are deducted. An individual’s personal net worth does not include: The individual’s
ownership interest in an applicant or participating DBE firm; or the individual’s equity in his or
her primary place of residence. An individuals personal net worth includes only his or her own
share of assets held jointly or as community property with the individuals spouse

Primary industry classification means the North American Industrial Classification System
(NAICS) designation that best describes the primary business of a firm. The NAICS is described
in the North American Industry Classification Manual — United States, 1997, which is available
from the National Technical Information Services, 5285 Port Royal Road, Springfield, VA,
22161; by calling 1 (800) 553-6847; or via the Internet at http://www.ntis.gov/product/naics.htm.

Primary recipient means a recipient, which receives DOT financial assistance and passes some
or all of it on to another recipient.

Principal place of business means the business location where the individuals who manage the
firm’s day-to-day operations spend most working hours and where top management’s business
records are kept. If the offices from which management is directed and where business records
are kept are in different locations, the recipient will determine the principal place of business for
DBE program purposes.

Program means any undertaking on a recipient’s part to use DOT financial assistance,
authorized by the laws to which this part applies.

Race-conscious measure or program is one that is focused specifically on assisting only DBEs,
including women-owned DBEs.

Race-neutral measure or program is one that is, or can be, used to assist all small businesses.
For the purposes of this part, race-neutral includes gender-neutrality.

Recipient is any entity, public or private, to which DOT financial assistance is extended, whether
directly or through another recipient, through the programs of the FAA, FHWA, or FTA, or who
has applied for such assistance.

SBA certified firm refers to firms that have a current, valid certification from or are recognized
by the SBA under the 8(a) BD or SDB programs.

Secretary means the U. S. Secretary of Transportation or his/her designee.
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Set-aside means a contracting practice restricting eligibility for the competitive award of a
contract solely to DBE firms.

Small Business Administration or SBA means the United States Small Business Administration.

Small business concern means, with respect to firms seeking to participate as DBEs in DOT-
assisted contracts, a small business concern as defined pursuant to section 3 of the Small
Business Act and Small Business Administration regulations implementing it (13 CFR part 121)
that also does not exceed the cap on average annual gross receipts specified in § 26.65 (b).

Socially and economically disadvantaged individual means any individual who is a citizen (or
lawfully admitted permanent resident) of the United States and who is —
1. Any individual who a recipient finds to be a socially and economically
disadvantaged individual on a case-by-case basis.
2. Any individual in the following groups, members of which are rebuttably
presumed to be socially and economically disadvantaged:

a. “Black Americans,” which includes persons having origins in any of the Black
racial groups of Africa;

b. *“Hispanic Americans,” which includes persons of Mexican, Puerto Rican,
Cuban, Dominican, Central or South American, or other Spanish or
Portuguese culture or origin, regardless of race;

c. “Native Americans,” which includes persons who are American Indians,
Eskimos,

Aleuts, or Native Hawaiians;

d. “Asian-Pacific Americans,” which includes persons whose origins are from
Japan, China, Taiwan, Korea, Burma (Myanmar), Vietnam, Laos, Cambodia
(Kampuchea), Thailand, Malaysia, Indonesia, the Philippines, Brunei, Samoa,
Guam, the U.S. Trust Territories of the Pacific Islands (Republic of Palau), the
Commonwealth of the Northern Marianas Islands, Macao, Fiji, Tonga,
Kirbati, Juvalu, Nauru, Federated States of Micronesia, or Hong Kong;

e. “Subcontinent Asian Americans,” which includes persons whose origins are
from India, Pakistan, Bangladesh, Bhutan, the Maldives Islands, Nepal or Sri
Lanka;

f. Women;

g. Any additional groups whose members are designated as socially and
economically disadvantaged by the SBA, at such time as the SBA designation
becomes effective.

Tribally owned concern means any concern at least 51 percent owned by an Indian tribe as
defined in this section.

You refers to a recipient, unless a statement in the text of this part or the context requires
otherwise (i.e., “You must do XYZ’ means that recipients must do XYZ).
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IV. GENERAL TERMS

— Throughout this plan where DelDOT is stated it means that provision applies to both the
FHWA portion of the program and the FTA portion of the program. In the instance where
Delaware Transit Corporation (DTC) is stated only that provision applies to DTC solely.

Nondiscrimination. (26.7)

DelDOT will never exclude any person from participation in, deny any person the benefits of, or
otherwise discriminate against anyone in connection with the award and performance of any
contract covered by 49 CFR Part 26 on the basis of race, color, sex, or national origin.

In administering its DBE program, DelDOT will not, directly through contractual or other
arrangements, use criteria or methods of administration that have the effect of defeating or
substantially impairing accomplishment of the objectives of the DBE program with respect to
individuals of a particular race, color, sex, or national origin.

DBE Program Updates (26.21)

DelDOT will continue to carry out this program until all funds from the Federal financial
assistance have been expended. DelDOT will provide to U.S. DOT updates representing
significant changes in the program.

Non-Compliance Complaint Process (26.103)

Should any person believe this recipient has failed to comply with its obligations under 49 CFR
Part 26 they may file a written non-compliance complaint with U.S. DOT Office of Civil Rights
within 180 days after the date of alleged violation in accordance with the provisions of 49 CFR

Section 26.103.

Quotas (26.43)

DelDOT does not use quotas in any way in the administration of this DBE program.

DBE Liaison Officer (DBELOQ) (26.45)

The Secretary has designated a DBE Program Manager as the DBE Liaison Officer for DelDOT
and will serve as the focal point for the DelDOT plan, but will work in conjunction with the
appointed DBE Liaison Officer for DTC. The DBE Program Manager is responsible for
implementing all aspects of the DBE program and ensuring that DelIDOT complies with all
provisions of 49 CFR Part 26 for the FHWA portion of the program. The DTC DBE Liaison
Officer, being the Statistics and Contract Administration Manager is responsible for
implementing the DBE program for the FTA portion of the program. The DBE Program
Manager has direct, independent access to the Secretary of DelDOT concerning DBE program
matters. The DBE Program Manager has a staff of 2 professional employees assigned to the
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DBE program on a full-time basis, and one full-time support position. An organization chart
displaying the DBE Program Manager’s position in the organization is found in Attachment B.

The DBE Program Manager is responsible for developing, implementing and monitoring the
DBE program; in coordination with the section Administrator and other appropriate DelDOT
officials. Duties and responsibilities include the following:

1. Gathers and reports statistical data and other information as required by DOT.

2. Reviews third party contracts and purchase requisitions for compliance with this
program.

3. Ensures that bid notices and requests for proposals are available to DBEs in a timely
manner.

4. Reviews DOT-assisted contracts and procurements so that DBE goals are included in
solicitations (both race-neutral methods and contract specific goals) and monitors
results.

5. Analyzes DelDOT’s progress toward goal attainment and identifies ways to improve
progress.

6. Participates in pre-bid meetings and preconstruction meetings.

7. Advises DelDOT CEO/governing body on DBE matters and achievement.

8. Participates with the legal counsel and section administrator to determine contractor
compliance with good faith efforts.

9. Provides DBEs with information and assistance in preparing bids, obtaining bonding
and insurance, when requested.

10. Plans, coordinates and participates in DBE training seminars.

11. Certifies DBEs according to the criteria set by U.S. DOT.

12. Provides outreach to DBEs and community organizations to advise them of
opportunities.

13. Maintains DelDOT’s updated directory of certified DBES.

The DTC DBE Liaison Officer has the responsibility of items 1 — 8 above. The primary duties
of the DBE Construction Specialists consist of providing technical assistance to any DBE firm
certified with DelDOT, monitoring the work performed on the various DelDOT projects,
collecting statistical information to support the FHWA reports, and collaborating with the DBE
Program Manager in the certification process of DBE firms.

The DBE Office has the responsibility of monitoring payments to DBE firms submitted to meet
goals on a contract. The prime contractor is required to submit proof of payments to DBE firms
on a quarterly basis. These payments must be on a contract-by-contract basis, individual checks
for each contract is a must when the same DBE firm is contracted on several jobs for the same
prime. Notification is sent to each prime contractor advising them to send copies of canceled
checks for payments to DBE contractors, these records are maintained in the DBE Office until
the contract has been completed and accepted by DelDOT. DelDOT will compare the amount
shown on the CN-91 forms with the cancelled checks in order to confirm proper payments to
DBE subcontractors.
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Federal Financial Assistance Agreement Assurance (26.13)

Each financial assistance agreement DelDOT signs with a DOT operating administration (or a
primary recipient) will include the following assurance:

DelDOT shall not discriminate on the basis of race, color, national origin, or sex in the
award and performance of any DOT assisted contract or in the administration of its DBE
Program or the requirements of 49 CFR Part 26. The recipient shall take all necessary
and reasonable steps under 49 CFR Part 26 to ensure nondiscrimination in the award and
administration of DOT assisted contracts. The recipient’s DBE Program, as required by
49 CFR Part 26 and as approved by DOT, is incorporated by reference in this agreement.
Implementation of this program is a legal obligation and failure to carry out its terms
shall be treated as a violation of this agreement. Upon notification to the DelDOT of its
failure to carry out its approved program, the Department may impose sanctions as
provided for under part 26 and may, in appropriate cases, refer the matter for enforcement
under 18 U.S.C. 1001 and/or the Program Fraud Civil Remedies Act of 1986 (31 U.S.C.
3801 et seq.).

DBE Financial Institutions

It is the policy of the DelDOT to investigate the full extent of services offered by financial
institutions owned and controlled by socially and economically disadvantaged individuals in the
community, to make reasonable efforts to use these institutions, and to encourage prime
contractors on DOT-assisted contracts to make use of these institutions. DelDOT has identified
that through federal regulations most banks offer Community Reinvestment Act (CRA) loans to
individuals and businesses. DBE firms should contact a bank of their choice to investigate this
program. In addition, firms may contact either the Small Business Administration 824, Market
Street, Wilmington Delaware, 19801, (302) 573-6294 or the U.S. DOT Office of Small and
Disadvantaged Utilization (OSDBU), 400 7" Street SW, Room 9414, Washington DC 20590,
(800) 532-1169, for capital information. Information on the OSDBU Regional Center (whose
geographic area includes DE), and the services they provide, can be viewed at
http://osdbu.dot.gov/about/Regional centers.cim#er. The following banking institution is
minority owned and operated:

United Bank of Philadelphia

Center City Business District

714 Market Street

Philadelphia, Pennsylvania 19106-2397
(215) 829- BANK

Information on the availability of such institutions can be obtained from the DBE Program
Manager.
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Directory (26.31)

DelDOT maintains a unified directory identifying all firms eligible to participate as DBES on
contracts funded by the Federal Highway Administration, the Federal Transit Administration,
and the Federal Aviation Administration. The Delaware Unified Directory of Certified DBE
Firms lists the firm’s name, address, and telephone number, and the firm’s area of work. The
Delaware Unified Directory of Certified DBE Firms is made available by providing hard copies
for walk-ins; sending hard copies to any interested callers; and sending hard copies to the
Delaware Contractors Association (DCA), the Minority Business Association (MBA), and the
Consulting Engineers Council (CEC). The Delaware Unified Directory of Certified DBE Firms
is updated as changes occur and available on DelDOT’s website at www.deldot.net. Go to:
Doing Business with DelDOT, scroll down to the External Civil Rights Program section, then
click on Disadvantaged Business Enterprise Program, then click on the fifth bullet for the
electronic version of DelDOT’s Unified Directory of Certified DBE Firms. Interested parties
may also write to: Department of Transportation, DBE Office, P.O. Box 778, Dover, DE 19903
or call the DBE Office at (302) 760-2035 to obtain a copy.

DelDOT is currently the only certification office responsible for maintaining a Unified Directory
of Certified DBE Firms to participate on Federal Aid Projects

Overconcentration (26.33)

At this time DelDOT has not identified an overconcentration in any one element. This area will
be continually monitored to determine if an issue exists and if so develop a strategy to resolve
this issue.

Business Development Programs (26.35)

DelDOT includes its mentor protégé program as an option that may be suggested or used if the
appropriate circumstances arise.

Mentor-Protégé Program Description

The mentor/protégé program is an approach available to assist the Department and
contractors/consultants to meet the requirements of 49 CFR Part 26, and this Program. It affords
the opportunity to gain information and experience in a productive work situation to established
DBEs working to expand their present capacity, and to less experienced DBEs needing training
and assistance. The full program description is in Attachment D.

1. The requirements for the establishment of the mentor/protégé relationship are as follows:
a. Itis the responsibility of the mentor to establish that the DBE protégé meets the

certification requirements of the DBE program and is, therefore, eligible for
participation in the mentor/protégé program. Approval of the DBE application for
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certification may be made concurrently with the approval of a mentor/protégé
relationship.

The DBE firm must be an independent organization, the ownership and control by the
disadvantaged individual(s) must be real as outlined by 49 CFR Part 26.

The mentor/protégé program is intended to provide DBE firms with advice and
assistance and/or training. The program is not intended to provide DBEs with a
means to avoid management and operational responsibilities. The mentor cannot be
responsible for the management of the DBE at facilities or locations under the control
of the DBE. Such facilities or locations may be provided by the mentor, however, a
separate written lease agreement covering such arrangements should be utilized and
submitted for approval. The mentor and the DBE must remain separate and
independent business entities.

Part ownership in a DBE by a non-disadvantaged entity is permitted. However, the
DBE shall not hold less than 51% of its own stock. Any property, equipment,
supplies, or other services which are sold, rented, or donated to the DBE as well as
any investment by non-disadvantaged individuals must be reported to DelDOT in the
mentor/protégé development plan and should further be documented by bills of sale,
lease agreements, etc. No financial investment by the mentor may create a situation
in which the mentor may assume control over the protégé.

The mentor/protége relationship may include, when not in conflict with State law, an
arrangement by mutual consent in which an independent third party, such as a bank or
an accountant, is designated as an agent for the DBE. Such agents would receive
progress payments for work accomplished by the DBE, and make payments, on
behalf of the DBE, to material suppliers or for Federal and State payroll taxes, etc.

2. All mentor/protégé relationships must be evidenced by a written development plan and be
approved by the DBE Program Manager. Copies of the plan must be retained by DelDOT
and all concerned parties. The plan should clearly set forth:

a.

b.

The objective of the parties and their respective roles.

The length of time the relationship is to exist, e.g., or for the duration of a specified
contract or series of contracts.

Measurable goals to be reached by the DBE at successive stages of the plan.

Whether resources of the mentor are utilized by the DBE in the performance of
contracts or subcontracts for the mentor or for another contractor/consultant, the
resources must be separately identified, accounted for, and compensated directly by
the DBE to the mentor. If the plan provides for the extensive use of the mentor' s
resources by the DBE, the arrangement will be closely scrutinized.

The training to be provided by the mentor to the DBE, may include:
1. Business Planning and Financial Counseling
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2. Capital Formation and Loan Packaging
3. Bidding and Record Keeping
4. Equipment Utilization

f. A provision that the relationship may be terminated by mutual consent or by the
Department, upon a determination that:

1. The protége firm no longer meets the eligibility standards for
certification as a DBE.

2. Either party has failed or is unable to meet its obligations under the
development plan.

3. The DBE is not progressing or is not likely to progress in accordance
with the development plan.

4. The DBE has reached a satisfactory level of self-sufficiency to compete
without resorting to special treatment provided in the development plan.

5. The plan or provisions thereof are contrary to the requirements of
Federal, State, or local laws or regulations, or otherwise inimical to
public policy.

g. A provision that either party at may dissolve the arrangement at will by notifying the
Department.

Required Contract Clauses (26.13, 26.29)

Contract Assurance

DelDOT will ensure that the following clause is placed in every DOT-assisted contract and
subcontract:

The contractor or subcontractor shall not discriminate on the basis of race, color, national
origin, or sex in the performance of this contract. The contractor shall carry out
applicable requirements of 49 CFR Part 26 in the award and administration of DOT-
assisted contracts. Failure by the contractor to carry out these requirements is a material
breach of this contract, which may result in the termination of this contract or such other
remedy, as the recipient deems appropriate.

Prompt Payment

DelDOT will include the following clause in all prime contracts:

The prime contractor/consultant receiving payments shall, within 30 days of receipt of
any payment, file a statement with the Department on a form to be determined by the
Department that all subcontractors furnishing labor or material have been paid the full
sum due them at the stage of the contract, except any funds with held under the terms of
the contract as required by Chapter 8, Title 17 of the Delaware Code annotated and as
amended. Any delay or postponement of payment from the above referenced time frame
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may occur only for good cause following written approval of the DelDOT. This clause
applies to both DBE and non-DBE subcontractors.

Retainage

DelDOT will include the following clause in all prime contracts:

The Department does not withhold retainage from regular payments made to the
contractors. In accordance with Del Code Title 17 Chapter 8, contractors are not
permitted to withhold retainage from subcontractors on contracts that do not include
retainage for the contractor.

The DBE Program Manager is responsible for verifying that payments are being made in
a timely manner to DBE firms for FHWA assisted projects. The DTC DBE Liaison
Officer will be responsible for payment verification on FTA assisted contracts. The DBE
Staff will coordinate with the appropriate department personnel responsible for the
project to verify timely payments to DBE and non-DBE subcontractors. Discussion on
this clause will be part of each pre-construction meeting for construction contracts and
the administrative process meeting for consultant contracts and/or vendor/supplier
contracts.

Administrative Resolution for Prompt Payment Issues

If a prime contractor/consultant is identified as having potentially violated this section, the DBE
Program Manager for FHWA assisted projects or the DTC DBE Liaison Officer for FTA assisted
projects, in coordination with the appropriate personnel, will conduct a full investigation of the
facts. Findings of facts will be reported to the Contract Services Administrator and appropriate
Section head for FHWA assisted projects or the Chief Financial Officer and Executive Director
of DTC. Sanctions applied to the violations are as follows:

1% Violation — The prime contractor/consultant will be closely monitored by the DBE
staff for 3 months following the finding to note any improvements. Should this situation
not occur again the prime will remain in good standing.

2" Violation — (on the same project or on a different project) — A meeting will be held
with the appropriate department representatives and the prime’s representative to fully
discuss the matter and develop a written course of action to be followed. This action
could consist of:

1. Monitoring by region or maintenance district only to identify improvement; report
to Contract Services Administrator or Chief Financial Officer of DTC as
appropriate.

2. A notice to monitor sent to all appropriate Department Personnel where this prime
has an active contract. Progress to be tracked and reported monthly to the
Contract Services Administrator.

3. If no improvement is made future participation on new projects will be suspended
for 6 months.

DelDOT DBE Program Plan 14 of 29



3" Violation — Suspension of participation in future projects for 1 year and DelDOT will
not approve any subcontracts for this firm for the same time period.

4™ Violation — Should it be determined by DelDOT that a prime has violated this clause
and the Delaware Code, the matter will be turned over to the Attorney General’s Office
for action. The firm’s privileges will be suspended until the Attorney General’s Office

has reached a determination.

Monitoring and Enforcement Mechanisms (26.37)

A. Project Monitoring
1. Counting DBE participation toward the DBE goal.
a. If a DBE firm will be manufacturing material and/or supplying labor and installing
material they are considered a subcontractor and the total value of their subcontract
will count towards the total project goal.

Note: Manufacturer — is a firm that operates or maintains a factory or establishment
that produces on the premises the materials and supplies obtained by the contractor.

b. If a DBE firm is a regular dealer and only supplying the material/supplies to the job
for another firm to use then 60% of the value provided by these entities is counted
toward the goal.

Note: Reqgular Dealer- is a firm that owns, operates, or maintains a store, warehouse
or establishment in which the materials or supplies required for the performance of
the contract are purchased, kept in stock, and regularly sold to the public in the usual
course of business. To be considered a regular dealer, the firm must engage in, as its
principal business and in its own name, the purchase and sale of the products in
question. A regular dealer in such bulk items as steel, cement, gravel, stone and
petroleum products need not keep such products in stock, if it owns or operates
distribution equipment.

2. For competitively bid projects the prime contractor will have 10 days from the date of bid
to submit for approval a list of the DBE firms to be used, an original of the subcontract
agreement executed by both parties identifying the items for each firm and their
individual value, and the total value of all subcontracts. These agreements will be
reviewed for compliance with the State and Federal laws and with the DBE Program
plan.

For quality-based selection projects, such as consultant services, consultants will submit a
list of DBE firms intended for use on the project with their Expression of Interest. Upon
completion of the selection process the successful consultant will have 10 days from the
notice of selection to submit executed subcontract agreements identifying the type work
and its value. These agreements will be reviewed for compliance with the State and
Federal laws and with the DBE Program.
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3. Upon approval of the prime contractor’s and/or prime consultant’s submittal the
appropriate District personnel and/or project manager will be provided copies of the
agreements for their subcontract tracking purposes.

4. For each DOT-assisted project a DBE office representative will attend the
preconstruction meeting or initial consultant kick off meeting to discuss the DBE
monitoring procedures, and to provide the prime contractor with the required Federal
information to be posted on the project. The DBE Construction Specialists will visit each
construction project not less than 2 times per month to observe the DBE firms
performance, review payrolls and receipts for supplies and materials and assist the DBE
firm with issues and concerns on the project. The DBE Specialist will monitor DBE
consultant’s progress at least on a quarterly basis to review performance and assist with
issues and concerns.

5. Inthose instances when it may become necessary for the prime contractor/consultant to
ensure payment to a supplier on behalf of a DBE firm, authorization must be approved by
the District Engineer or Project Manager in conjunction with the DBE Program
Manager prior to payment. Payment may be made to the subcontractor and the supplier
by a joint-endorsement-required check.

6. Replacements/Substitutions of DBE’s — The prime contractor/prime consultant is
required to have a valid arrangement with the DBE(S) designated in the proposal to fulfill
the contract goal. The prime contractor/consultant may not terminate the agreement for
the convenience of the prime contractor/consultant. The prime contractor/prime
consultant will be allowed to substitute for the originally-designated DBE(S) only if it is
demonstrated to DelDOT’s satisfaction that the said DBE(s) is unwilling or unable to
perform contracted work. The contractor’s/consultants ability to negotiate a more
advantageous contract with another subcontractor will not be considered a valid basis for
the substitution. If DelDOT deletes or reduces the DBE’s intended work, the prime
contractor/consultant shall not be required to designate other items for DBE participation;
however the prime contractor/consultant will be encouraged to do so. Other DBE
commitments on the project remain in effect.

Under no circumstances will a prime contractor/prime consultant be allowed to perform
work designated for a DBE except in those extreme (or emergency) circumstances where
it becomes necessary to perform a particular contract item (such as traffic control, erosion
control) or the Construction Inspector determines that the item must be completed to a
point to protect the public’s safety. Once the circumstance has been stabilized, the prime
contractor/prime consultant is required to identify additional work for the contracted
DBE equaling the value of work performed by the prime; or replace the DBE with
another DBE; or to exert a good faith effort. The prime contractor/prime consultant must
receive written approval from DelDOT to perform the work with his/her own forces or
with a non-DBE firm.

The role of the DBE Office is to insure that Disadvantaged Business Enterprise firms
perform the work for which they have been contracted. The monitoring of this work will
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be accomplished in coordination with Construction Inspectors and Project Managers on
the project.

B. Payment Monitoring — The DBE Office shall monitor all aspects of the contractual
relationship between Primes and DBE’s. Part of this monitoring shall include quarterly
reports that concern the payment to said DBE’s. The forms for reporting shall be mailed to
the primes office and will request specific information on all payments, such as photocopies
of both sides of the checks, made to DBE firms contracted for goals. The cancelled checks
will be cross-matched against the General Contractor’s Certification of Payment form, (CN-
91), to verify payments. Should a discrepancy develop in ascertaining payment or amounts
paid, DelDOT’s DBE Office shall enlist the aid of the DelDOT internal audit department to
audit the primes financial records to ascertain payments made to DBE’s. Regular on-site
visits will be made by the DBE Office personnel to verify the DBE’s work performance. At
all times throughout the bidding process and performance of the contract, the Contractor/
Consultant has the affirmative obligation of demonstrating to the Department that the
Contractor/Consultant is in compliance with regulations. As an indication of such
compliance, the Prime shall make its records available to the Department, provide whatever
documents may be required by the Department, and shall cooperate fully in Department
compliance reviews. Should shortcomings be identified, the Department will initiate
conciliation. If conciliation fails, sanctions may be proposed as provided in Section 3 Non-
Compliance 1(a) & (b). The FHWA will be advised when conciliation begins.

C. Non-Performance — When a DBE subcontractor is unable to perform successfully, the prime
contractor shall attempt to substitute another DBE as follows:

1. Notify in writing the District Construction Engineer or Project Manager and the
DBE Program Manager as soon as possible if problems with a DBE subcontractor
occur on a project, indicating the circumstances that caused the problem, and
attempts made to resolve the situation.

2. Solicit bids from other DBEs for whatever portion of the subcontract remains to
be completed.

3. When a substitute DBE is found, furnish the Department with a copy of the new
subcontract agreement for approval by the DBE Program office.

4. No substitute DBE subcontractor may begin work until approved in writing by the
Department.

5. Inthe event that a substitute DBE subcontractor cannot be found, the prime may
be asked to submit evidence that a Good Faith Effort has been made to substitute
a DBE subcontractor for the item(s) of work.

6. In the event of a situation that requires immediate action, the Department may
waive the procedures listed in this section. A subcontractor shall perform no
work until DelDOT has granted written approval.

D. Non-Compliance

1. If an investigation by the Department uncovers any willful non-compliance by a prime or
DBE subcontractor as it applies to the requirements of this program, during the
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performance of the contract, the Department will initiate conciliation, and upon failure of

conciliation, sanctions as set out below may be imposed:

a. Sanctions against DBE:
The Department will notify the DBE of the sanctions to be imposed, which may
include suspension, decertification or debarrment. The sanction notice will inform
the DBE that it may notify the Department within fifteen (15) days to request a
hearing to show cause why the determination was incorrect. If no request is made
within fifteen (15) days, the penalty becomes final. If a hearing is requested, the
penalty does not become final until the Department renders its decision. The
Department’s decision will set forth the reasons relied upon in making the decision to
the U.S. Department of Transportation.

b. Sanctions Against Prime Contractor/Consultant:

Prime Contractors and Consultants are advised that failure to meet the contract DBE
goals due to circumstances within the control of the Prime Contractor or Consultant
will subject them to sanctions which may include financial assessments, probation,
suspension, disqualification, debarment, and criminal prosecution, or a combination
thereof. Circumstances are within the control of the Prime Contractor or Consultant
when the failure to meet the DBE goals is intentional or willful on the part of the
Prime Contractor or Consultant and not for reasons such as: elimination of contract
items, reduction in quantities by DelDOT, abandonment of the work by the DBE
firm, etc. which are beyond the control of the Prime Contractor or Consultant.

A financial assessment will be made in the event that a Prime Contractor or
Consultant fails to meet the stated DBE goals on a contract due to circumstances
within his or her control. The financial assessment will be equal to the value of the
work that would have otherwise been performed by the DBE but for the willful
violation of the contract by the Prime Contractor or Consultant by preventing the
DBE in any manner from performing said work that the DBE would otherwise have
done to achieve the DBE goal. The Department shall use the financial assessment, as
it deems necessary for the furtherance of the DBE program. The Prime Contractor or
Consultant may also be required to reimburse the DBE for lost work or lost work
opportunities.

In addition to the financial assessment, any willful violation of the DBE Program shall be subject
to the following actions:

1. Withholding progress payments

2. Cancellation of the contract

3. Removal of the Prime Contractor or Consultant from the pre-qualified list for a
specified period of time

4. Suspension and debarment of the Prime Contractor or Consultant for egregious or
repeated violations of the DBE regulations, falsifications, or misrepresentations

5. referral for criminal prosecution
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We will bring to the attention of the Department of Transportation any false, fraudulent, or
dishonest conduct in connection with the program, so that DOT can take the steps (e.g., referral
to the Department of Justice for criminal prosecution, referral to the DOT Inspector General,
action under suspension and debarment or Program Fraud and Civil Penalties rules) provided in
26.109. We also will consider similar action under our own legal authorities, including
responsibility determinations in future contracts.

V. GOALS

Overall Goals (26.45)

A. OVERALL DBE PARTICIPATION GOALS - PROCESS
1. DelDOT will use the following process each year to determine its overall goals:

a. In April, the DBE Program Office will consult with minority, women's, and
contractor groups, community organizations, and other organizations or officials to
obtain information concerning the availability of disadvantaged and non-
disadvantaged businesses, the effects of discrimination on opportunities for DBEs,
and DelDOT's efforts to establish a level playing field for the participation of DBEs.
Concerns and comments will be considered in developing the goals.

b. On or about June 1, DelDOT will publish a notice in a major Delaware newspaper,
minority-focused media (where possible), and the DelDOT website advising the
public of the proposed overall goal. The rationale for goal development is available
for inspection during normal business hours in the DBE Program Office, Delaware
Department of Transportation, 800 Bay Road, Dover, DE 19901 for 30 calendar days
following its publication. Comments regarding the proposed overall goal will be
received for 45 calendar days from the date of publication at the above address.

c. DelDOT submits proposed goals and a summary of public comments to U.S. DOT by
August 1 of each year. Included with the goals are descriptions of the methodologies
used, the base figures, and the evidence relies on for adjustments.

d. Unless otherwise directed by FHWA or FTA, the new goals take effect on October 1
each year. The goals provide for participation by all certified DBEs and are not
subdivided into group-specific goals.

2. DelDOT uses the requirements of 49 CFR Part 26.45 to develop and establish the
annual goals and to determine percentages of race-neutral and race-conscience
participation [See Attachment I].

3. DelDOT will adjust the estimated breakout of race-neutral and race-conscious
participation to reflect actual DBE participation and will track and report race-neutral
and race-conscious participation separately. (Note: DTC will be responsible for
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tracking and reporting DBE participation in FTA funded programs.) For reporting
purposes, race-neutral DBE participation includes, but is not limited to:

a. DBE participation through a prime contract that a DBE obtains through customary
competitive procurement procedures

b. DBE participation through a subcontract on a prime contract that does not have a
DBE goal

c. DBE participation through a subcontract to a prime contract that exceeds a contract
goal

Contract Goals (26.51)

DelDOT will use contract goals on both construction projects and professional services projects
to meet any portion of the overall goal DelDOT does not project being able to meet using race-
neutral means. Contract goals are established so that, over the period to which the overall goal
applies, they will cumulatively result in meeting any portion of our overall goal that is not
projected to be met through the use of race-neutral means.

DelDOT will establish contract goals only on those DOT-assisted contracts that have
subcontracting possibilities. We need not establish a contract goal on every such contract, and
the size of contract goals will be adapted to the circumstances of each such contract (e.g., type
and location of work, availability of DBEs to perform the particular type of work).

DelDOT will express our contract goals as a percentage of the total amount of a DOT-assisted
contract.

Good Faith Efforts (26.53)

Information to be Submitted

DelDOT treats bidder/offerors’ compliance with good faith efforts requirements as a matter of
responsibility.

Each solicitation for which a contract goal has been established will require the bidders/offerors
to submit the following information as a matter of responsibility.

The names and addresses of DBE firms that will participate in the contract;

A description of the work that each DBE will perform:

The dollar amount of the participation of each DBE firm participation.

Written and signed documentation of commitment to use a DBE subcontractor whose
participation it submits to meet a contract goal within 10 days of notification by
DelDOT

oINS =
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5. Written and signed confirmation from the DBE that it is participating in the contract
as provided in the prime contractor’s commitment; and

6. If the contract goal will not be met, evidence of good faith efforts shall be supplied
with the bid package or with the Expression of Interest for consultant projects.

Demonstration of Good Faith Efforts

The obligation of the bidder/offeror is to make good faith efforts. The bidder/offeror can
demonstrate that it has done so either by meeting the contract goal or documenting good faith
efforts.

The following personnel are responsible for determining whether a bidder/offeror who has not
met the contract goal has documented sufficient good faith efforts to be regarded as responsive:
the DBE Program Manager and the Contract Services Administrator for DelIDOT for FHWA
assisted projects or the DTC DBE Liaison Officer and the Contract Administration Supervisor
for DTC.

DelDOT will ensure that all information is complete and accurate and adequately documents the
bidder/offeror’s good faith efforts before we commit to the performance of the contract by the
bidder/offeror.

Requirements For Good Faith Effort

When the DBE Goals established for a contract by DelDOT are not met, the
contractor/consultant shall demonstrate good faith efforts to meet the DBE contract goals. The
contractor/consultant shall demonstrate that the efforts made were those that a
contractor/consultant actively and aggressively seeking to meet the goals established by DelDOT
would make, given all relevant circumstances. Evidence of this good faith effort will be
submitted with the bid at the time of the bid opening or with the Expression of Interest as it
relates to the consultant process.

The contractor/consultant is expected to demonstrate good faith efforts by actively and
aggressively seeking out DBE participation in the project to the maximum extent, given all
relevant circumstances. Following are the kinds of efforts that may be taken, but are not deemed
to be exclusive or exhaustive, and DelDOT will consider other factors and types of efforts that
may be relevant:

1. Efforts made to select portions of work proposed to be performed by DBEs in order to
increase the likelihood of achieving the stated goal. Selection of portions of work are
required to at least equal the goal for DBE utilization specified in this contract.

2. Written notification to DBE firms at least ten (10) calendar days prior to the opening of a
bid soliciting DBE interest in participating in the contract as a subcontractor or supplier
and for specific items of work.

3. Efforts made to obtain and negotiate with DBE firms for specific items of work:
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a. Description of the means by which firms were solicited (i.e., by telephone, e-mail,
written notice, advertisement).

b. The names, addresses, telephone numbers of DBE’s contacted; the dates of initial
contact; and whether initial solicitations of interest were followed-up by
contacting the DBEs to determine with certainty whether the DBEs were
interested.

c. A description of the information provided to DBE firms regarding the plans
specifications and estimated quantities for portions of the work to be performed.

d. A statement of why additional agreements with DBEs were not reached in order
to meet the project goal.

e. Listing of each DBE contacted but not contracted and the reasons for not entering
a contract.

4. Efforts made to assist DBEs that need assistance in obtaining bonding, insurance, or lines
of credit required by the contractor.

5. Reasons why certified DBESs are not available or not interested.

6. Efforts to effectively use the services of available disadvantaged community
organizations, disadvantaged contractor's groups, local, state, and federal DBE assistance
offices, and other organizations that provide assistance in recruitment and placement of
DBEs.

The following are examples of actions that may not be used as justification by the contractor for
failure to meet DBE contract goals:

1. Failure to contract with a DBE solely because the DBE was unable to provide
performance and/or payment bonds.

2. Rejection of a DBE bid or quotation based on price alone.

3. Rejection of a DBE because of its union or non-union status.

4. Failure to contract with a DBE because the contractor normally would perform all or

most of the work in the contract.

Administrative Reconsideration

Within 5 (five) days of being informed by DelDOT that it is not responsive because it has not
documented sufficient good faith efforts, a bidder/offeror may request administrative
reconsideration. Bidder/offerors should make this request in writing to the following
reconsideration official: a. for FHWA assisted projects - Director, Division of Technology and
Support Services, DelDOT, P.O. Box 778, Dover, Delaware 19903; or b. for FTA assisted
projects — Chief Financial Officer, DTC , 400 S. Madison Street, Wilmington, Delaware 19801.
The reconsideration official will not have played any role in the original determination that the
bidder/offeror did not document sufficient good faith efforts.

As part of this reconsideration, the bidder/offeror will have the opportunity to provide written
documentation or argument concerning the issue of whether it met the goal or made adequate
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good faith efforts to do so. The bidder/offeror will have the opportunity to meet in person with
our reconsideration official, explaining the basis for finding that the bidder/offerer did or did not
meet the goal or make adequate good faith efforts to do so. The final decision made by the
reconsideration official will be communicated to the offer/bidder in writing. The result of the
reconsideration process is not administratively appealable to the U.S. Department of
Transportation.

Good Faith Efforts When a DBE is Replaced on a Contract

DelDOT will require a contractor/consultant to make good faith efforts to replace a DBE that is
terminated or has otherwise failed to complete its work on a contract with another certified DBE,
to the extent needed to meet the contract goal. The prime contractor/prime consultant will be
required to notify the DBE Program Manager for FHWA assisted projects or the DTC DBE
Liaison Officer for FTA assisted projects immediately of the DBE’s inability or unwillingness to
perform and provide reasonable documentation supporting this situation.

In this situation, the prime will be required to obtain DelDOT’s prior approval of the substitute
DBE and to provide copies of new or amended subcontracts, or documentation of good faith
efforts requirements as outlined in this section and as outlined in subsection A.6 of the
Monitoring and Enforcement section of this plan.

Counting DBE Participation (26.55)

We will count DBE participation toward overall and contract goals as provided in 49 CFR 26.55
as modified by the Final Rule dated June 16, 2003.

VI. CERTIFICATION (26.61 — 26.91)

DelDOT uses the certification standards of Subpart D of part 26 and the certification procedures
of Subpart E of part 26 to determine the eligibility of firms to participate as DBEs in DOT-
assisted contracts. Both Subpart D and E can be found in Attachment A. We will make our
certification decisions based on the facts as a whole.

Process

Delaware uses the standard Uniform Certification Application Form and the Affidavit of
Certification (Appendix F to Part 26 in its entirety).

For information about the certification process or to apply for certification, firms should contact:
DelDOT, DBE Office, P.O. Box 778, Dover, DE 19903, (302) 760-2035 or e-mail:
richard.rexrode@state.de.us

If DelDOT denies a firm’s application or decertifies a firm, the firm may not reapply for
certification until twelve (12) months have passed from the date of the final decision.
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Certification Renewal

For firms that we have certified or reviewed and found eligible under part 26, we will again
review each certified firm’s eligibility every 3 (three) years. These reviews will include the
following components: a new application; last 3-years tax returns, statements of personal net
worth, and, if warranted on-site review or home state certification. An on-site review or home
state certification may be required when significant changes to corporate structure, the primary
objective of the business or a definitive expansion of the business and/or any other notable
differences to the original DBE certification application are realized.

Unified Certification Program

The State of Delaware is unique in that most state agencies use DelDOT’s directory of certified
DBE firms to meet their individual requirements. In the State of Delaware, recipients of FHWA,
FTA, and FAA funds use the Unified Directory of certified DBE firms to meet their individual
DOT-assisted requirements and agree to follow the requirements in Section 26.81.

Decertification and Appeals
In the event we propose to remove a DBE’s certification, we will follow procedures consistent
with 26.87.

A certified DBE may be decertified for any of the following reasons:

1. The business has changed to the extent that it is no longer owned or controlled by the
disadvantaged person (s).

2. The DBE does not submit information as required for recertification or does not

respond to the request for recertification.

The DBE is no longer an on-going business entity.

4. The DBE has been decertified as a Section 8 (a) by the U.S. Small Business
Administration and has not been otherwise certified by DelDOT. Please note, all 8 (a)
firms must annually establish that their firm remains 8(a) qualified.

5. The DBE was decertified as an 8(a) firm by the U.S. Small Business Administration,

the firm may apply for DelDOT certification but will be considered a decertified firm

until it meets DelDOT Program Certification requirements.

DBE falsifies a sworn statement.

DBE violates the DBE Program or 49 CFR Part 26.

8. DBE fails to notify the DBE Office, within thirty (30) days of change in the
ownership, control management, independence, address or location change or status
as an on-going concern.

9. DBE (s) recertification review determines the firm no longer meets eligibility
standards.

w

~No

The DBE Program Manager, should one of the above situations arise, will perform an investigation
of the facts surrounding the issue and make a determination. If the investigation is deemed to have
merit and there exists enough factual support for decertification of the firm, the DBE Program
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Manager will notify the firm in writing, setting forth the reasons and specific findings upon which
the conclusions for the action is based. The DBE shall notify the DBE Office within fifteen (15)
calendar days of such notification that he/she wishes to have a hearing before DelDOT's Hearing
Officer.

Once the Department is notified of an appeal the Department’s Hearing Officer will schedule an
informal hearing, to be recorded by a court reporter, or allow the firm the opportunity to present
their arguments in writing. Upon completion of this process the Hearing Officer will communicate
the determination in writing to both the appealing firm and the DBE Program Manager. The
Department’s Hearing Officer will be an individual appointed from a separate division within the
department who is not in direct contact with the operation of the DBE Program. During the
pendency of the decision the DBE will remain eligible to participate as a DBE. Once DelDOT has
made its final decision on certification, that determination goes into effect immediately.

If DelDOT denies a firm’s application or decertifies a firm, the firm may not reapply for
certification until twelve (12) months have passed from the date of the final decision. Any firm,
which believes that it has been wrongly denied certification as a DBE with DelDOT may file an
appeal to U.S. DOT no later than 90 days after the date of denial of certification. Such appeals may
be sent to:

Department of Transportation

Office of Civil Rights Certification Appeals
Branch 400 7" St. SW, Room 5414
Washington, DC 20590

During the appeal process, the firm shall remain ineligible for consideration as a disadvantaged
business with respect to DelDOT's DBE Program until and unless the U.S. DOT finds that the firm
is eligible as outlined in 49 CFR Part 26.

At all stages of the certification or decertification process, the prospective DBE shall have the
affirmative burden of proving that it is a qualified DBE.

We will promptly implement any DOT certification appeal decisions affecting the eligibility of
DBEs for our DOT-assisted contracting (e.g., certify a firm if DOT has determined that our
denial of its application was erroneous).

“No Change” affidavits and Notices of Change

We require all DBEs to inform us, in a written affidavit, of any change in its circumstances
affecting its ability to meet size, disadvantaged status, ownership or control criteria of 49 CFR
Part 26 or of any material changes in the information provided with DelDOT’s application for
certification.

We also require all owners of all certified DBES to submit, on the anniversary date of their

certification, a “no change” affidavit meeting the requirements of 26.83(j). The text of this
affidavit is the following:
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“I swear (or affirm) that there have been no changes in the circumstances of [name of DBE firm]
affecting its ability to meet the size, disadvantaged status, ownership, or control requirements of
49 CFR part 26. There have been no material changes in the information provided with [name of
DBE]’s application for certification, except for any previous changes provided in writing as
notice to the DelDOT under 26.83 (1). [Name of firm] meets Small Business Administration
(SBE) criteria for being a small business concern and its average annual gross receipts (as
defined by SBA rules) over the firm’s previous three fiscal years do not exceed $19.57 million.”

We require DBEs to submit with this affidavit documentation of the firm’s size and gross
receipts.

We will notify all currently certified DBE firms of these obligations when the firm is reviewed
the first time under these new regulations. This notification will inform DBEs that to submit the
“no change” affidavit, their owners must swear or affirm that they meet all regulatory
requirements of part 26, including personal net worth. Likewise, if a firm’s owner knows or
should know that he or she, or the firm, fails to meet a part 26 eligibility requirements, the
obligation to submit a notice of change applies.

Personal Net Worth

We will require all disadvantaged owners of new applicants and of currently certified DBES
whose eligibility under part 26 we review, to submit a statement of personal net worth. New
applicants will submit with application. Currently certified firms shall submit during the review
process.

Attachment G sets forth our Personal Net Worth form and the documentation respondents must
submit with it.

VIil. REPORTING

Information Collection and Reporting
Bidders List

DelDOT obtains through a Bidder Registration Form (Attachment H) and maintains a Bidders
List of all successful and unsuccessful prime and subcontractors bidding on U.S. DOT-assisted
contracts. It contains the following information:

Firm Name

Firm Address

Firm's Status as a DBE or Non-DBE
Age of the Firm

Annual Gross Receipts of the Firm

arwDE
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Monitoring Payments to DBEs

V.

The DBE Office for FHWA assisted projects will:

1. Maintain records showing awards to DBEs. These awards shall be measured against

projected DBE awards and/or DBE goals. The Department shall obtain regular
quarterly reports from prime contractors on their progress in meeting contractual
DBE obligations.

These reports will show the DBE firms value of work for that quarter.

Require prime contractors to maintain records and documents of payments to DBEs
for three years following the performance of the contract. These records will be made
available for inspection upon request by any authorized representative of the DelDOT
or DOT. This reporting requirement also extends to any certified DBE subcontractor.
Keep a running tally of actual payments to DBE firms for work committed to them at
the time of contract award.

Perform interim audits of contract payments to DBEs. The audit will review
payments to DBE subcontractors to ensure that the actual amount paid to DBE
subcontractors equals or exceeds the dollar amounts stated in the schedule of DBE
participation.

The DTC DBE Office for FTA assisted projects will:

1. The DTC will require prime contractors to maintain records and documents of

payments to DBEs for three years following the performance of the contract. An
authorized representative of the DTC or FTA will make these records available for
inspection upon request. This reporting requirement also extends to any certified
DBE subcontractor.

The DTC will keep a running tally of actual payments to DBE firms for work
committed to them at the time of contract award.

The DTC will perform interim audits of contract payments to DBEs. The audit will
review payments to DBE subcontractors to ensure that the actual amount paid to DBE
subcontractors equals or exceeds the dollar amounts stated in the schedule of DBE
participation.

Reporting to DOT

DBE participation will be submitted to U.S. DOT as required. DelDOT will use the required
form for reporting DBE participation.

VI1Il. Confidentiality

DelDOT will safeguard from disclosure to third parties, information that may reasonably be
regarded as confidential business information, consistent with Federal, State and Local law.
Notwithstanding any contrary provisions of state or local law, DelDOT will not release personal
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financial information submitted in response to the personal net worth requirement to a third party
(other than U.S. DOT) without the written consent of the submitter.

Applicants should indicate on documents submitted for the certification process whether they are
confidential business documents.
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IX.

ATTACHMENTS

49 Code of Federal Regulations (CFR) Part 26
Organizational Chart.

Unified Directory of Certified DBE Firms
Mentor-Protégé Program

Title 17, Delaware Code, Chapter 8
Certification Application

Personal Net Worth

Race Neutral Project Tracking

The Delaware Department of Transportation’s Annual Overall Goal Methodology
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Attachment A: 49 CER Part 26

Electronic Code of Federal Regulations

e-CFR —

THIS DATA CURRENT AS OF THE FEDERAL REGISTER DATED JANUARY 29, 2004

49 CFR Part 26
Transportation
Subtitle A
Office of the Secretary of Transportation

PART 26 -- PARTICIPATION BY DISADVANTAGED BUSINESS ENTERPRISES IN
DEPARTMENT OF TRANSPORTATION FINANCIAL ASSISTANCE PROGRAMS

Subpart A -- General

N
o @
[N

What are the objectives of this part?

To whom does this part apply?

What do the terms used in this part mean?

What discriminatory actions are forbidden?

How does the Department issue guidance and interpretations under this part?
26.11 What records do recipients keep and report?
26.13 What assurances must recipients and contractors make?

26.15 How can recipients apply for exemptions or waivers?

N
»
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N
»
(6)]

N
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N
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Subpart B -- Administrative Requirements for DBE Programs for Federally-Assisted Contracting

N

6

N

1 Who must have a DBE program?

What is the requirement for a policy statement?

What is the requirement for a liaison officer?

26.27 What efforts must recipients make concerning DBE financial institutions?

26.29 What prompt payment mechanisms must recipients have?

26.31 What requirements pertain to the DBE directory?

26.33 What steps must a recipient take to address overconcentration of DBEs in certain types of work?
26.35

26.37

N
o
N
w

N
()]
N
(&) ]

)
_@
()
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What role do business development and mentor-prote ge programs have in the DBE program?
What are a recipient's responsibilities for monitoring the performance of other program participants?

Subpart C -- Goals, Good Faith Efforts, and Counting

26.41 What is the role of the statutory 10 percent goal in this program?
26.43 Can recipients use set-asides or quotas as part of this program?
26.45 How do recipients set overall goals?
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26.47 Can recipients be penalized for failing to meet overall goals?

26.49 How are overall goals established for transit vehicle manufacturers?

26.51 What means do recipients use to meet overall goals?

26.53 What are the good faith efforts procedures recipients follow in situations where there are contract goals?
26.55 How is DBE participation counted toward goals?

Subpart D -- Certification Standards

26.61 How are burdens of proof allocated in the certification process?
26.63 What rules govern group membership determinations?

26.65 What rules govern business size determinations?

26.67 What rules determine social and economic disadvantage?
26.69 What rules govern determinations of ownership?

26.71 What rules govern determinations concerning control?

26.73 What are other rules affecting certification?

Subpart E -- Certification Procedures

26.81 What are the requirements for Unified Certification Programs?

26.83 What procedures do recipients follow in making certification decisions?

26.84 How do recipients process applications submitted pursuant to the DOT/SBA MOU?

26.85 How do recipients respond to requests from DBE-certified firms or the SBA made pursuant to the DOT/SBA

26.86 What rules govern recipients' denials of initial requests for certification?

26.87 What procedures does a recipient use to remove a DBE's eligibility?

26.89 What is the process for certification appeals to the Department of Transportation?
26.91 What actions do recipients take following DOT certification appeal decisions?

Subpart F -- Compliance and Enforcement

26.101 What compliance procedures apply to recipients?

26.103 What enforcement actions apply in FHWA and FTA programs?

26.105 What enforcement actions apply in FAA programs?

26.107 What enforcement actions apply to firms participating in the DBE program?

26.109 What are the rules governing information, confidentiality, cooperation, and intimidation or retaliation?
Appendix A to Part 26 -- Guidance Concerning Good Faith Efforts

Appendix B to Part 26 -- Uniform Report of DBE Awards or Commitments and Payments Form

Appendix C to Part 26 -- DBE Business Development Program Guidelines

Appendix D to Part 26 -- Mentor-Prote ge Program Guidelines

Appendix E to Part 26 -- Individual Determinations of Social and Economic Disadvantage

Appendix F to Part 26 -- Uniform Certification Application Form

Authority: 23 U.S.C. 324; 42 U.S.C. 2000d, et seq.; 49 U.S.C 1615, 47107, 47113, 47123; Sec. 1101(b), Pub. L.
105-178, 112 Stat. 107, 113.

Source: 64 FR 5126, Feb. 2, 1999, unless otherwise noted.
Subpart A -- General

826.1 What are the objectives of this part?

This part seeks to achieve several objectives:
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(a) To ensure nondiscrimination in the award and administration of DOT-assisted
contracts in the Department's highway, transit, and airport financial assistance

programs;

(b) To create a level playing field on which DBEs can compete fairly for DOT-assisted

contracts;

(c) To ensure that the Department's DBE program is narrowly tailored in accordance

with applicable law;

(d) To ensure that only firms that fully meet this part's eligibility standards are permitted

to participate as DBEs;
(e) To help remove barriers to the participation of DBEs in DOT-assisted contracts;

(f) To assist the development of firms that can compete successfully in the marketplace

outside the DBE program; and

(g) To provide appropriate flexibility to recipients of Federal financial assistance in

establishing and providing opportunities for DBEs.

826.3 To whom does this part apply?

(a) If you are a recipient of any of the following types of funds, this part applies to you:

(1) Federal-aid highway funds authorized under Titles | (other than Part B) and V of the
Intermodal Surface Transportation Efficiency Act of 1991 (ISTEA), Pub. L. 102-240, 105
Stat. 1914, or Titles I, lll, and V of the Transportation Equity Act for the 21st Century
(TEA-21), Pub. L. 105-178, 112 Stat. 107.

(2) Federal transit funds authorized by Titles I, lll, V and VI of ISTEA, Pub. L. 102-240
or by Federal transit laws in Title 49, U.S. Code, or Titles I, lll, and V of the TEA-21,
Pub. L. 105-178.

(3) Airport funds authorized by 49 U.S.C. 47101, ef seq.

(b) [Reserved]
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(c) If you are letting a contract, and that contract is to be performed entirely outside the
United States, its territories and possessions, Puerto Rico, Guam, or the Northern

Marianas Islands, this part does not apply to the contract.

(d) If you are letting a contract in which DOT financial assistance does not participate,

this part does not apply to the contract.

26.5 What do the terms used in this part mean?

Affiliation has the same meaning the term has in the Small Business Administration
(SBA) regulations, 13 CFR part 121.

(1) Except as otherwise provided in 13 CFR part 121, concerns are affiliates of each

other when, either directly or indirectly:
(i) One concern controls or has the power to control the other; or
(i) A third party or parties controls or has the power to control both; or

(iii) An identity of interest between or among parties exists such that affiliation may be

found.

(2) In determining whether affiliation exists, it is necessary to consider all appropriate
factors, including common ownership, common management, and contractual
relationships. Affiliates must be considered together in determining whether a concern
meets small business size criteria and the statutory cap on the participation of firms in

the DBE program.

Alaska Native means a citizen of the United States who is a person of one-fourth
degree or more Alaskan Indian (including Tsimshian Indians not enrolled in the
Metlaktla Indian Community), Eskimo, or Aleut blood, or a combination of those
bloodlines. The term includes, in the absence of proof of a minimum blood quantum,
any citizen whom a Native village or Native group regards as an Alaska Native if their

father or mother is regarded as an Alaska Native.
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Alaska Native Corporation (ANC) means any Regional Corporation, Village Corporation,
Urban Corporation, or Group Corporation organized under the laws of the State of
Alaska in accordance with the Alaska Native Claims Settlement Act, as amended (43
U.S.C. 1601, et seq.).

Compliance means that a recipient has correctly implemented the requirements of this

part.

Contract means a legally binding relationship obligating a seller to furnish supplies or
services (including, but not limited to, construction and professional services) and the

buyer to pay for them. For purposes of this part, a lease is considered to be a contract.

Conftractor means one who participates, through a contract or subcontract (at any tier),

in a DOT-assisted highway, transit, or airport program.

Department or DOT means the U.S. Department of Transportation, including the Office
of the Secretary, the Federal Highway Administration (FHWA), the Federal Transit
Administration (FTA), and the Federal Aviation Administration (FAA).

Disadvantaged business enterprise or DBE means a for-profit small business concern --

(1) That is at least 51 percent owned by one or more individuals who are both socially
and economically disadvantaged or, in the case of a corporation, in which 51 percent of

the stock is owned by one or more such individuals; and

(2) Whose management and daily business operations are controlled by one or more of
the socially and economically disadvantaged individuals who own it.

DOT-assisted confract means any contract between a recipient and a contractor (at any
tier) funded in whole or in part with DOT financial assistance, including letters of credit

or loan guarantees, except a contract solely for the purchase of land.

DOT/SBA Memorandum of Understanding or MOU, refers to the agreement signed on
November 23, 1999, between the Department of Transportation (DOT) and the Small

Business Administration (SBA) streamlining certification procedures for participation in
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SBA's 8(a) Business Development (8(a) BD) and Small Disadvantaged Business (SDB)
programs, and DOT's Disadvantaged Business Enterprise (DBE) program for small and

disadvantaged businesses.

Good faith efforts means efforts to achieve a DBE goal or other requirement of this part
which, by their scope, intensity, and appropriateness to the objective, can reasonably be

expected to fulfill the program requirement.

Immediate family member means father, mother, husband, wife, son, daughter, brother,
sister, grandmother, grandfather, grandson, granddaughter, mother-in-law, or father-in-

law.

Indian tribe means any Indian tribe, band, nation, or other organized group or

community of Indians, including any ANC, which is recognized as eligible for the special
programs and services provided by the United States to Indians because of their status
as Indians, or is recognized as such by the State in which the tribe, band, nation, group,

or community resides. See definition of "tribally-owned concern" in this section.

Joint venture means an association of a DBE firm and one or more other firms to carry
out a single, for-profit business enterprise, for which the parties combine their property,
capital, efforts, skills and knowledge, and in which the DBE is responsible for a distinct,
clearly defined portion of the work of the contract and whose share in the capital
contribution, control, management, risks, and profits of the joint venture are

commensurate with its ownership interest.

Native Hawaiian means any individual whose ancestors were natives, prior to 1778, of

the area which now comprises the State of Hawaii.

Native Hawailan Organization means any community service organization serving
Native Hawaiians in the State of Hawaii which is a not-for-profit organization chartered
by the State of Hawaii, is controlled by Native Hawaiians, and whose business activities

will principally benefit such Native Hawaiians.
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Noncompliance means that a recipient has not correctly implemented the requirements

of this part.

Operating Administration or OA means any of the following parts of DOT: the Federal
Aviation Administration (FAA), Federal Highway Administration (FHWA), and Federal
Transit Administration (FTA). The "Administrator" of an operating administration

includes his or her designees.

Personal net worth means the net value of the assets of an individual remaining after
total liabilities are deducted. An individual's personal net worth does not include: The
individual's ownership interest in an applicant or participating DBE firm; or the
individual's equity in his or her primary place of residence. An individual's personal net
worth includes only his or her own share of assets held jointly or as community property

with the individual's spouse.

Primary industry classification means the North American Industrial Classification
System (NAICS) designation which best describes the primary business of a firm. The
NAICS is described in the North American Industry Classification Manual -- United
States, 1997 which is available from the National Technical Information Service, 5285
Port Royal Road, Springfield, VA, 22161; by calling 1 (800) 553-6847; or via the Internet

at: htto.//www.ntis.gov/product/naics.htm.

Primary recipient means a recipient which receives DOT financial assistance and

passes some or all of it on to another recipient.

Principal place of business means the business location where the individuals who
manage the firm's day-to-day operations spend most working hours and where top
management's business records are kept. If the offices from which management is
directed and where business records are kept are in different locations, the recipient will

determine the principal place of business for DBE program purposes.

Program means any undertaking on a recipient's part to use DOT financial assistance,

authorized by the laws to which this part applies.
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Race-conscious measure or program is one that is focused specifically on assisting only

DBEs, including women-owned DBEs.

Race-neutral measure or program is one that is, or can be, used to assist all small

businesses. For the purposes of this part, race-neutralincludes gender-neutrality.

Recipientis any entity, public or private, to which DOT financial assistance is extended,
whether directly or through another recipient, through the programs of the FAA, FHWA,

or FTA, or who has applied for such assistance.
Secrefary means the Secretary of Transportation or his/her designee.

Set-aside means a contracting practice restricting eligibility for the competitive award of

a contract solely to DBE firms.

Small Business Administration or SBA means the United States Small Business

Administration.

SBA certified firm refers to firms that have a current, valid certification from or

recognized by the SBA under the 8(a) BD or SDB programs.

Small business concern means, with respect to firms seeking to participate as DBEs in
DOT-assisted contracts, a small business concern as defined pursuant to section 3 of

the Small Business Act and Small Business Administration regulations implementing it
(13 CFR part 121) that also does not exceed the cap on average annual gross receipts
specified in §26.65(b).

Socially and economically disadvantaged individua/ means any individual who is a

citizen (or lawfully admitted permanent resident) of the United States and who is --

(1) Any individual who a recipient finds to be a socially and economically disadvantaged

individual on a case-by-case basis.

(2) Any individual in the following groups, members of which are rebuttably presumed to

be socially and economically disadvantaged:
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(i) "Black Americans," which includes persons having origins in any of the Black racial

groups of Africa;

(i) "Hispanic Americans," which includes persons of Mexican, Puerto Rican, Cuban,
Dominican, Central or South American, or other Spanish or Portuguese culture or origin,

regardless of race;

(iii) "Native Americans," which includes persons who are American Indians, Eskimos,

Aleuts, or Native Hawaiians;

(iv) "Asian-Pacific Americans," which includes persons whose origins are from Japan,
China, Taiwan, Korea, Burma (Myanmar), Vietnam, Laos, Cambodia (Kampuchea),
Thailand, Malaysia, Indonesia, the Philippines, Brunei, Samoa, Guam, the U.S. Trust
Territories of the Pacific Islands (Republic of Palau), the Commonwealth of the Northern
Marianas Islands, Macao, Fiji, Tonga, Kirbati, Juvalu, Nauru, Federated States of

Micronesia, or Hong Kong;

(v) "Subcontinent Asian Americans," which includes persons whose origins are from

India, Pakistan, Bangladesh, Bhutan, the Maldives Islands, Nepal or Sri Lanka;
(vi) Women;

(vii) Any additional groups whose members are designated as socially and economically

disadvantaged by the SBA, at such time as the SBA designation becomes effective.

Tribally-owned concern means any concern at least 51 percent owned by an Indian

tribe as defined in this section.

You refers to a recipient, unless a statement in the text of this part or the context

requires otherwise (i.e., * You must do XYZ' means that recipients must do XYZ).

[64 FR 5126, Feb. 2, 1999, as amended at 64 FR 34570, June 28, 1999; 68 FR 35553, June 16, 2003]
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826.7 What discriminatory actions are forbidden?

(a) You must never exclude any person from participation in, deny any person the
benefits of, or otherwise discriminate against anyone in connection with the award and
performance of any contract covered by this part on the basis of race, color, sex, or

national origin.

(b) In administering your DBE program, you must not, directly or through contractual or
other arrangements, use criteria or methods of administration that have the effect of
defeating or substantially impairing accomplishment of the objectives of the program

with respect to individuals of a particular race, color, sex, or national origin.

826.9 How does the Department issue guidance and interpretations under this part?

(a) This part applies instead of subparts A and C through E of 49 CFR part 23 in effect
prior to March 4, 1999. (See 49 CFR Parts 1 to 99, revised as of October 1, 1998.) Only
guidance and interpretations (including interpretations set forth in certification appeal
decisions) consistent with this part 26 and issued after March 4, 1999 have definitive,
binding effect in implementing the provisions of this part and constitute the official

position of the Department of Transportation.

(b) The Secretary of Transportation, Office of the Secretary of Transportation, FHWA,
FTA, and FAA may issue written interpretations of or written guidance concerning this
part. Written interpretations and guidance are valid and binding, and constitute the
official position of the Department of Transportation, only if they are issued over the

signature of the Secretary of Transportation or if they contain the following statement:

The General Counsel of the Department of Transportation has reviewed this document and approved it as

consistent with the language and intent of 49 CFR part 26.

§26.11 What records do recipients keep and report?

(a) [Reserved]

(b) You must continue to provide data about your DBE program to the Department as

directed by DOT operating administrations.
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(c) You must create and maintain a bidders list.

(1) The purpose of this list is to provide you as accurate data as possible about the
universe of DBE and non-DBE contractors and subcontractors who seek to work on

your Federally-assisted contracts for use in helping you set your overall goals.

(2) You must obtain the following information about DBE and non-DBE contractors and

subcontractors who seek to work on your Federally-assisted contracts:
(i) Firm name;

(ii) Firm address;

(iii) Firm's status as a DBE or non-DBE;

(iv) Age of the firm; and

(v) The annual gross receipts of the firm. You may obtain this information by asking
each firm to indicate into what gross receipts bracket they fit (e.g., less than $500,000;
$500,000-$1 million; $1-2 million; $2-5 million; efc.) rather than requesting an exact

figure from the firm.

(3) You may acquire the information for your bidders list in a variety of ways. For
example, you can collect the data from all bidders, before or after the bid due date. You
can conduct a survey that will result in statistically sound estimate of the universe of
DBE and non-DBE contractors and subcontractors who seek to work on your Federally-
assisted contracts. You may combine different data collection approaches (e.g., collect
name and address information from all bidders, while conducting a survey with respect

to age and gross receipts information).

[64 FR 5126, Feb. 2, 1999, as amended at 65 FR 68951, Nov. 15, 2000]

§26.13 What assurances must recipients and contractors make?

(a) Each financial assistance agreement you sign with a DOT operating administration

(or a primary recipient) must include the following assurance:
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The recipient shall not discriminate on the basis of race, color, national origin, or sex in the award and
performance of any DOT-assisted contract or in the administration of its DBE program or the
requirements of 49 CFR part 26. The recipient shall take all necessary and reasonable steps under 49
CFR part 26 to ensure nondiscrimination in the award and administration of DOT-assisted contracts. The
recipient's DBE program, as required by 49 CFR part 26 and as approved by DOT, is incorporated by
reference in this agreement. Implementation of this program is a legal obligation and failure to carry out its
terms shall be treated as a violation of this agreement. Upon notification to the recipient of its failure to
carry out its approved program, the Department may impose sanctions as provided for under part 26 and
may, in appropriate cases, refer the matter for enforcement under 18 U.S.C. 1001 and/or the Program
Fraud Civil Remedies Act of 1986 (31 U.S.C. 3801 ef seq.).

(b) Each contract you sign with a contractor (and each subcontract the prime contractor

signs with a subcontractor) must include the following assurance:

The contractor, sub recipient or subcontractor shall not discriminate on the basis of race, color, national
origin, or sex in the performance of this contract. The contractor shall carry out applicable requirements of
49 CFR part 26 in the award and administration of DOT-assisted contracts. Failure by the contractor to
carry out these requirements is a material breach of this contract, which may result in the termination of

this contract or such other remedy as the recipient deems appropriate.

826.15 How can recipients apply for exemptions or waivers?

(a) You can apply for an exemption from any provision of this part. To apply, you must
request the exemption in writing from the Office of the Secretary of Transportation,
FHWA, FTA, or FAA. The Secretary will grant the request only if it documents special or
exceptional circumstances, not likely to be generally applicable, and not contemplated
in connection with the rulemaking that established this part, that make your compliance
with a specific provision of this part impractical. You must agree to take any steps that
the Department specifies to comply with the intent of the provision from which an
exemption is granted. The Secretary will issue a written response to all exemption

requests.

(b) You can apply for a waiver of any provision of Subpart B or C of this part including,
but not limited to, any provisions regarding administrative requirements, overall goals,

contract goals or good faith efforts. Program waivers are for the purpose of authorizing

Attachment A 13 of 104



you to operate a DBE program that achieves the objectives of this part by means that
may differ from one or more of the requirements of Subpart B or C of this part. To

receive a program waiver, you must follow these procedures:

(1) You must apply through the concerned operating administration. The application
must include a specific program proposal and address how you will meet the criteria of
paragraph (b)(2) of this section. Before submitting your application, you must have had
public participation in developing your proposal, including consultation with the DBE
community and at least one public hearing. Your application must include a summary of

the public participation process and the information gathered through it.
(2) Your application must show that --

(i) There is a reasonable basis to conclude that you could achieve a level of DBE
participation consistent with the objectives of this part using different or innovative

means other than those that are provided in subpart B or C of this part;
(i) Conditions in your jurisdiction are appropriate for implementing the proposal;

(i) Your proposal would prevent discrimination against any individual or group in

access to contracting opportunities or other benefits of the program; and

(iv) Your proposal is consistent with applicable law and program requirements of the

concerned operating administration's financial assistance program.

(3) The Secretary has the authority to approve your application. If the Secretary grants
your application, you may administer your DBE program as provided in your proposal,

subject to the following conditions:

(i) DBE eligibility is determined as provided in subparts D and E of this part, and DBE

participation is counted as provided in §26.49;

(i) Your level of DBE participation continues to be consistent with the objectives of this

part;

(iii) There is a reasonable limitation on the duration of your modified program; and
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(iv) Any other conditions the Secretary makes on the grant of the waiver.

(4) The Secretary may end a program waiver at any time and require you to comply with
this part's provisions. The Secretary may also extend the waiver, if he or she determines
that all requirements of paragraphs (b)(2) and (3) of this section continue to be met. Any
such extension shall be for no longer than period originally set for the duration of the

program.

Subpart B -- Administrative Requirements for DBE Programs for Federally-Assisted

Contracting

§26.21 Who must have a DBE program?

(a) If you are in one of these categories and let DOT-assisted contracts, you must have

a DBE program meeting the requirements of this part:

(1) All FHWA recipients receiving funds authorized by a statute to which this part

applies;

(2) FTA recipients receiving planning, capital and/or operating assistance who will
award prime contracts (excluding transit vehicle purchases) exceeding $250,000 in FTA

funds in a Federal fiscal year;

(3) FAA recipients receiving grants for airport planning or development who will award

prime contracts exceeding $250,000 in FAA funds in a Federal fiscal year.

(b)(1) You must submit a DBE program conforming to this part by August 31, 1999 to
the concerned operating administration (OA). Once the OA has approved your program,
the approval counts for all of your DOT-assisted programs (except that goals are
reviewed by the particular operating administration that provides funding for your DOT-

assisted contracts).
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(2) You do not have to submit regular updates of your DBE programs, as long as you
remain in compliance. However, you must submit significant changes in the program for

approval.

(c) You are not eligible to receive DOT financial assistance unless DOT has approved
your DBE program and you are in compliance with it and this part. You must continue to
carry out your program until all funds from DOT financial assistance have been

expended.

[64 FR 5126, Feb. 2, 1999, as amended at 64 FR 34570, June 28, 1999; 65 FR 68951, Nov. 15, 2000]

§26.23 What is the requirement for a policy statement?

You must issue a signed and dated policy statement that expresses your commitment to
your DBE program, states its objectives, and outlines responsibilities for its
implementation. You must circulate the statement throughout your organization and to
the DBE and non-DBE business communities that perform work on your DOT-assisted

contracts.

§26.25 What is the requirement for a liaison officer?

You must have a DBE liaison officer, who shall have direct, independent access to your
Chief Executive Officer concerning DBE program matters. The liaison officer shall be
responsible for implementing all aspects of your DBE program. You must also have

adequate staff to administer the program in compliance with this part.

26.27 What efforts must recipients make concerning DBE financial institutions?

You must thoroughly investigate the full extent of services offered by financial
institutions owned and controlled by socially and economically disadvantaged
individuals in your community and make reasonable efforts to use these institutions.

You must also encourage prime contractors to use such institutions.
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826.29 What prompt payment mechanisms must recipients have?

(a) You must establish, as part of your DBE program, a contract clause to require prime
contractors to pay subcontractors for satisfactory performance of their contracts no later

than 30 days from receipt of each payment you make to the prime contractor.

(b) You must ensure prompt and full payment of retainage from the prime contractor to
the subcontractor within 30 days after the subcontractor's work is satisfactorily

completed. You must use one of the following methods to comply with this requirement:

(1) You may decline to hold retainage from prime contractors and prohibit prime

contractors from holding retainage from subcontractors.

(2) You may decline to hold retainage from prime contractors and require a contract
clause obligating prime contractors to make prompt and full payment of any retainage
kept by prime contractor to the subcontractor within 30 days after the subcontractor's

work is satisfactorily completed.

(3) You may hold retainage from prime contractors and provide for prompt and regular
incremental acceptances of portions of the prime contract, pay retainage to prime
contractors based on these acceptances, and require a contract clause obligating the
prime contractor to pay all retainage owed to the subcontractor for satisfactory
completion of the accepted work within 30 days after your payment to the prime

contractor.

(c) For purposes of this section, a subcontractor's work is satisfactorily completed when
all the tasks called for in the subcontract have been accomplished and documented as
required by the recipient. When a recipient has made an incremental acceptance of a
portion of a prime contract, the work of a subcontractor covered by that acceptance is

deemed to be satisfactorily completed.

(d) Your DBE program must provide appropriate means to enforce the requirements of
this section. These means may include appropriate penalties for failure to comply, the

terms and conditions of which you set. Your program may also provide that any delay or
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postponement of payment among the parties may take place only for good cause, with

your prior written approval.

(e) You may also establish, as part of your DBE program, any of the following additional

mechanisms to ensure prompt payment:

(1) A contract clause that requires prime contractors to include in their subcontracts
language providing that prime contractors and subcontractors will use appropriate
alternative dispute resolution mechanisms to resolve payment disputes. You may

specify the nature of such mechanisms.

(2) A contract clause providing that the prime contractor will not be reimbursed for work
performed by subcontractors unless and until the prime contractor ensures that the

subcontractors are promptly paid for the work they have performed.

(3) Other mechanisms, consistent with this part and applicable state and local law, to

ensure that DBEs and other contractors are fully and promptly paid.

[68 FR 35553, June 16, 2003]

826.31 What requirements pertain to the DBE directory?

You must maintain and make available to interested persons a directory identifying all
firms eligible to participate as DBEs in your program. In the listing for each firm, you
must include its address, phone number, and the types of work the firm has been
certified to perform as a DBE. You must revise your directory at least annually and

make updated information available to contractors and the public on request.

§26.33 What steps must a recipient take to address overconcentration of DBES in certain
types of work?

(a) If you determine that DBE firms are so overconcentrated in a certain type of work as
to unduly burden the opportunity of non-DBE firms to participate in this type of work, you

must devise appropriate measures to address this overconcentration.
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(b) These measures may include the use of incentives, technical assistance, business
development programs, mentor-prote ge programs, and other appropriate measures
designed to assist DBEs in performing work outside of the specific field in which you
have determined that non-DBEs are unduly burdened. You may also consider varying
your use of contract goals, to the extent consistent with §26.51, to unsure that non-

DBEs are not unfairly prevented from competing for subcontracts.

(c) You must obtain the approval of the concerned DOT operating administration for
your determination of overconcentration and the measures you devise to address it.

Once approved, the measures become part of your DBE program.

§26.35 What role do business development and mentor-prote ge programs have in the
DBE program?

(a) You may or, if an operating administration directs you to, you must establish a DBE
business development program (BDP) to assist firms in gaining the ability to compete
successfully in the marketplace outside the DBE program. You may require a DBE firm,
as a condition of receiving assistance through the BDP, to agree to terminate its
participation in the DBE program after a certain time has passed or certain objectives
have been reached. See Appendix C of this part for guidance on administering BDP

programs.

(b) As part of a BDP or separately, you may establish a "mentor-prote ge " program, in
which another DBE or non-DBE firm is the principal source of business development

assistance to a DBE firm.

(1) Only firms you have certified as DBEs before they are proposed for participation in a

mentor-prote ge program are eligible to participate in the mentor-prote ge program.
(2) During the course of the mentor-prote ge relationship, you must:

(i) Not award DBE credit to a non-DBE mentor firm for using its own prote ge firm for

more than one half of its goal on any contract let by the recipient; and
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(i) Not award DBE credit to a non-DBE mentor firm for using its own prote ge firm for

more than every other contract performed by the prote ge firm.

(3) For purposes of making determinations of business size under this part, you must
not treat prote ge firms as affiliates of mentor firms, when both firms are participating
under an approved mentor-prote ge program. See Appendix D of this part for guidance

concerning the operation of mentor-prote ge programs.

(c) Your BDPs and mentor-prote ge programs must be approved by the concerned
operating administration before you implement them. Once approved, they become part

of your DBE program.

826.37 What are a recipient's responsibilities for monitoring the performance of other
program participants?

(a) You must implement appropriate mechanisms to ensure compliance with the part's
requirements by all program participants (e.g., applying legal and contract remedies
available under Federal, state and local law). You must set forth these mechanisms in

your DBE program.

(b) Your DBE program must also include a monitoring and enforcement mechanism to

ensure that work committed to DBEs at contract award is actually performed by DBEs.

(c) This mechanism must provide for a running tally of actual DBE attainments (e.g.,
payments actually made to DBE firms), including a means of comparing these
attainments to commitments. In your reports of DBE participation to the Department,

you must display both commitments and attainments.

[64 FR 5126, Feb. 2, 1999, as amended at 65 FR 68951, Nov. 15, 2000; 68 FR 35554, June 16, 2003]

Subpart C -- Goals, Good Faith Efforts, and Counting
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826.41 What is the role of the statutory 10 percent goal in this program?

(a) The statutes authorizing this program provide that, except to the extent the
Secretary determines otherwise, not less than 10 percent of the authorized funds are to
be expended with DBEs.

(b) This 10 percent goal is an aspirational goal at the national level, which the
Department uses as a tool in evaluating and monitoring DBESs' opportunities to

participate in DOT-assisted contracts.

(c) The national 10 percent goal does not authorize or require recipients to set overall or
contract goals at the 10 percent level, or any other particular level, or to take any special

administrative steps if their goals are above or below 10 percent.

826.43 Can recipients use set-asides or quotas as part of this program?

(a) You are not permitted to use quotas for DBEs on DOT-assisted contracts subject to

this part.

(b) You may not set-aside contracts for DBEs on DOT-assisted contracts subject to this
part, except that, in limited and extreme circumstances, you may use set-asides when
no other method could be reasonably expected to redress egregious instances of

discrimination.

§26.45 How do recipients set overall goals?

(a)(1) Except as provided in paragraph (a)(2) of this section, you must set an overall

goal for DBE participation in your DOT-assisted contracts.

(2) If you are a FTA or FAA recipient who reasonably anticipates awarding (excluding
transit vehicle purchases) $250,000 or less in FTA or FAA funds in prime contracts in a
Federal fiscal year, you are not required to develop overall goals for FTA or FAA
respectively for that fiscal year. However, if you have an existing DBE program, it must

remain in effect and you must seek to fulfill the objectives outlined in §26.1.
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(b) Your overall goal must be based on demonstrable evidence of the availability of
ready, willing and able DBEs relative to all businesses ready, willing and able to
participate on your DOT-assisted contracts (hereafter, the "relative availability of
DBEs"). The goal must reflect your determination of the level of DBE participation you
would expect absent the effects of discrimination. You cannot simply rely on either the
10 percent national goal, your previous overall goal or past DBE participation rates in

your program without reference to the relative availability of DBEs in your market.

(c) Step 7. You must begin your goal setting process by determining a base figure for
the relative availability of DBEs. The following are examples of approaches that you
may take toward determining a base figure. These examples are provided as a starting
point for your goal setting process. Any percentage figure derived from one of these
examples should be considered a basis from which you begin when examining all
evidence available in your jurisdiction. These examples are not intended as an
exhaustive list. Other methods or combinations of methods to determine a base figure

may be used, subject to approval by the concerned operating administration.

(1) Use DBE Directories and Census Bureau Data. Determine the number of ready,
willing and able DBEs in your market from your DBE directory. Using the Census
Bureau's County Business Pattern (CBP) data base, determine the number of all ready,
willing and able businesses available in your market that perform work in the same
NAICS codes. (Information about the CBP data base may be obtained from the Census
Bureau at their web site, www.census.gov/epcd/cbp/view/cbpview.html.) Divide the
number of DBEs by the number of all businesses to derive a base figure for the relative

availability of DBEs in your market.

(2) Use a bidders list. Determine the number of DBEs that have bid or quoted on your
DOT-assisted prime contracts or subcontracts in the previous year. Determine the
number of all businesses that have bid or quoted on prime or subcontracts in the same
time period. Divide the number of DBE bidders and quoters by the number for all

businesses to derive a base figure for the relative availability of DBEs in your market.
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(3) Use data from a disparity study. Use a percentage figure derived from data in a

valid, applicable disparity study.

(4) Use the goal of another DOT recipient. If another DOT recipient in the same, or
substantially similar, market has set an overall goal in compliance with this rule, you

may use that goal as a base figure for your goal.

(5) Alternative methods. You may use other methods to determine a base figure for your
overall goal. Any methodology you choose must be based on demonstrable evidence of
local market conditions and be designed to ultimately attain a goal that is rationally

related to the relative availability of DBEs in your market.

(d) Step 2. Once you have calculated a base figure, you must examine all of the
evidence available in your jurisdiction to determine what adjustment, if any, is needed to

the base figure in order to arrive at your overall goal.

(1) There are many types of evidence that must be considered when adjusting the base

figure. These include:

(i) The current capacity of DBEs to perform work in your DOT-assisted contracting

program, as measured by the volume of work DBEs have performed in recent years;

(ii) Evidence from disparity studies conducted anywhere within your jurisdiction, to the

extent it is not already accounted for in your base figure; and

(iii) If your base figure is the goal of another recipient, you must adjust it for differences

in your local market and your contracting program.

(2) If available, you must consider evidence from related fields that affect the

opportunities for DBEs to form, grow and compete. These include, but are not limited to:

(i) Statistical disparities in the ability of DBEs to get the financing, bonding and

insurance required to participate in your program;
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(i) Data on employment, self-employment, education, training and union apprenticeship
programs, to the extent you can relate it to the opportunities for DBEs to perform in your

program.

(3) If you attempt to make an adjustment to your base figure to account for the
continuing effects of past discrimination (often called the "but for" factor) or the effects of
an ongoing DBE program, the adjustment must be based on demonstrable evidence

that is logically and directly related to the effect for which the adjustment is sought.

(e) Once you have determined a percentage figure in accordance with paragraphs (c)

and (d) of this section, you should express your overall goal as follows:

(1) If you are an FHWA recipient, as a percentage of all Federal-aid highway funds you

will expend in FHWA-assisted contracts in the forthcoming fiscal year;

(2) If you are an FTA or FAA recipient, as a percentage of all FTA or FAA funds
(exclusive of FTA funds to be used for the purchase of transit vehicles) that you will
expend in FTA or FAA-assisted contracts in the forthcoming fiscal year. In appropriate
cases, the FTA or FAA Administrator may permit you to express your overall goal as a

percentage of funds for a particular grant or project or group of grants and/or projects.

(f)(1) If you set overall goals on a fiscal year basis, you must submit them to the
applicable DOT operating administration for review on August 1 of each year, unless the
Administrator of the concerned operating administration establishes a different

submission date.

(2) If you are an FTA or FAA recipient and set your overall goal on a project or grant
basis, you must submit the goal for review at a time determined by the FTA or FAA

Administrator.

(3) You must include with your overall goal submission a description of the methodology
you used to establish the goal, including your base figure and the evidence with which it
was calculated, and the adjustments you made to the base figure and the evidence

relied on for the adjustments. You should also include a summary listing of the relevant
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available evidence in your jurisdiction and, where applicable, an explanation of why you
did not use that evidence to adjust your base figure. You must also include your
projection of the portions of the overall goal you expect to meet through race-neutral

and race-conscious measures, respectively (see §26.51(c)).

(4) You are not required to obtain prior operating administration concurrence with the
your overall goal. However, if the operating administration's review suggests that your
overall goal has not been correctly calculated, or that your method for calculating goals
is inadequate, the operating administration may, after consulting with you, adjust your

overall goal or require that you do so. The adjusted overall goal is binding on you.

(5) If you need additional time to collect data or take other steps to develop an approach
to setting overall goals, you may request the approval of the concerned operating
administration for an interim goal and/or goal-setting mechanism. Such a mechanism

must:

(i) Reflect the relative availability of DBEs in your local market to the maximum extent

feasible given the data available to you; and
(ii) Avoid imposing undue burdens on non-DBEs.

(9) In establishing an overall goal, you must provide for public participation. This public

participation must include:

(1) Consultation with minority, women's and general contractor groups, community
organizations, and other officials or organizations which could be expected to have
information concerning the availability of disadvantaged and non-disadvantaged
businesses, the effects of discrimination on opportunities for DBEs, and your efforts to

establish a level playing field for the participation of DBEs.

(2) A published notice announcing your proposed overall goal, informing the public that
the proposed goal and its rationale are available for inspection during normal business
hours at your principal office for 30 days following the date of the notice, and informing

the public that you and the Department will accept comments on the goals for 45 days
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from the date of the notice. The notice must include addresses to which comments may
be sent, and you must publish it in general circulation media and available minority-

focused media and trade association publications.

(h) Your overall goals must provide for participation by all certified DBEs and must not

be subdivided into group-specific goals.

[64 FR 5126, Feb. 2, 1999, as amended at 64 FR 34570, June 28, 1999; 65 FR 68951, Nov. 15, 2000; 68
FR 35553, June 16, 2003]

826.47 Can recipients be penalized for failing to meet overall goals?

(a) You cannot be penalized, or treated by the Department as being in noncompliance
with this rule, because your DBE participation falls short of your overall goal, unless you

have failed to administer your program in good faith.

(b) If you do not have an approved DBE program or overall goal, or if you fail to

implement your program in good faith, you are in noncompliance with this part.

§26.49 How are overall goals established for transit vehicle manufacturers?

(a) If you are an FTA recipient, you must require in your DBE program that each transit
vehicle manufacturer, as a condition of being authorized to bid or propose on FTA-

assisted transit vehicle procurements, certify that it has complied with the requirements
of this section. You do not include FTA assistance used in transit vehicle procurements

in the base amount from which your overall goal is calculated.

(b) If you are a transit vehicle manufacturer, you must establish and submit for FTA's
approval an annual overall percentage goal. In setting your overall goal, you should be
guided, to the extent applicable, by the principles underlying §26.45. The base from
which you calculate this goal is the amount of FTA financial assistance included in
transit vehicle contracts you will perform during the fiscal year in question. You must
exclude from this base funds attributable to work performed outside the United States

and its territories, possessions, and commonwealths. The requirements and procedures
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of this part with respect to submission and approval of overall goals apply to you as they

do to recipients.

(c) As a transit vehicle manufacturer, you may make the certification required by this
section if you have submitted the goal this section requires and FTA has approved it or

not disapproved it.

(d) As a recipient, you may, with FTA approval, establish project-specific goals for DBE
participation in the procurement of transit vehicles in lieu of complying through the

procedures of this section.

(e) If you are an FHWA or FAA recipient, you may, with FHWA or FAA approval, use the
procedures of this section with respect to procurements of vehicles or specialized
equipment. If you choose to do so, then the manufacturers of this equipment must meet
the same requirements (including goal approval by FHWA or FAA) as transit vehicle

manufacturers must meet in FTA-assisted procurements.

826.51 What means do recipients use to meet overall goals?

(a) You must meet the maximum feasible portion of your overall goal by using race-
neutral means of facilitating DBE participation. Race-neutral DBE participation includes
any time a DBE wins a prime contract through customary competitive procurement
procedures, is awarded a subcontract on a prime contract that does not carry a DBE
goal, or even if there is a DBE goal, wins a subcontract from a prime contractor that did
not consider its DBE status in making the award (e.g., a prime contractor that uses a

strict low bid system to award subcontracts).
(b) Race-neutral means include, but are not limited to, the following:

(1) Arranging solicitations, times for the presentation of bids, quantities, specifications,
and delivery schedules in ways that facilitate DBE, and other small businesses,
participation (e.g., unbundling large contracts to make them more accessible to small
businesses, requiring or encouraging prime contractors to subcontract portions of work

that they might otherwise perform with their own forces);
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(2) Providing assistance in overcoming limitations such as inability to obtain bonding or
financing (e.g., by such means as simplifying the bonding process, reducing bonding
requirements, eliminating the impact of surety costs from bids, and providing services to

help DBEs, and other small businesses, obtain bonding and financing);
(3) Providing technical assistance and other services;

(4) Carrying out information and communications programs on contracting procedures
and specific contract opportunities (e.g., ensuring the inclusion of DBEs, and other small
businesses, on recipient mailing lists for bidders; ensuring the dissemination to bidders
on prime contracts of lists of potential subcontractors; provision of information in

languages other than English, where appropriate);

(5) Implementing a supportive services program to develop and improve immediate and
long-term business management, record keeping, and financial and accounting

capability for DBEs and other small businesses;

(6) Providing services to help DBEs, and other small businesses, improve long-term
development, increase opportunities to participate in a variety of kinds of work, handle

increasingly significant projects, and achieve eventual self-sufficiency;

(7) Establishing a program to assist new, start-up firms, particularly in fields in which

DBE participation has historically been low;

(8) Ensuring distribution of your DBE directory, through print and electronic means, to

the widest feasible universe of potential prime contractors; and

(9) Assisting DBEs, and other small businesses, to develop their capability to utilize

emerging technology and conduct business through electronic media.

(c) Each time you submit your overall goal for review by the concerned operating
administration, you must also submit your projection of the portion of the goal that you
expect to meet through race-neutral means and your basis for that projection. This
projection is subject to approval by the concerned operating administration, in

conjunction with its review of your overall goal.
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(d) You must establish contract goals to meet any portion of your overall goal you do not

project being able to meet using race-neutral means.
(e) The following provisions apply to the use of contract goals:

(1) You may use contract goals only on those DOT-assisted contracts that have

subcontracting possibilities.

(2) You are not required to set a contract goal on every DOT-assisted contract. You are
not required to set each contract goal at the same percentage level as the overall goal.
The goal for a specific contract may be higher or lower than that percentage level of the
overall goal, depending on such factors as the type of work involved, the location of the
work, and the availability of DBEs for the work of the particular contract. However, over
the period covered by your overall goal, you must set contract goals so that they will
cumulatively result in meeting any portion of your overall goal you do not project being

able to meet through the use of race-neutral means.

(3) Operating administration approval of each contract goal is not necessarily required.
However, operating administrations may review and approve or disapprove any contract

goal you establish.

(4) Your contract goals must provide for participation by all certified DBEs and must not

be subdivided into group-specific goals.

(f) To ensure that your DBE program continues to be narrowly tailored to overcome the

effects of discrimination, you must adjust your use of contract goals as follows:

(1) If your approved projection under paragraph (c) of this section estimates that you
can meet your entire overall goal for a given year through race-neutral means, you must

implement your program without setting contract goals during that year.

Example fo Paragraph (f)(7). Your overall goal for Year | is 12 percent. You estimate that you can obtain
12 percent or more DBE participation through the use of race-neutral measures, without any use of
contract goals. In this case, you do not set any contract goals for the contracts that will be performed in

Year I.
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(2) If, during the course of any year in which you are using contract goals, you

determine that you will exceed your overall goal, you must reduce or eliminate the use
of contract goals to the extent necessary to ensure that the use of contract goals does
not result in exceeding the overall goal. If you determine that you will fall short of your
overall goal, then you must make appropriate modifications in your use of race-neutral

and/or race-conscious measures to allow you to meet the overall goal.

Example to Paragraph (f)(2): In Year Il, your overall goal is 12 percent. You have estimated that you can
obtain 5 percent DBE participation through use of race-neutral measures. You therefore plan to obtain the
remaining 7 percent participation through use of DBE goals. By September, you have already obtained 11
percent DBE participation for the year. For contracts let during the remainder of the year, you use contract
goals only to the extent necessary to obtain an additional one percent DBE participation. However, if you
determine in September that your participation for the year is likely to be only 8 percent total, then you
would increase your use of race-neutral and/or race-conscious means during the remainder of the year in

order to achieve your overall goal.

(3) If the DBE participation you have obtained by race-neutral means alone meets or
exceeds your overall goals for two consecutive years, you are not required to make a
projection of the amount of your goal you can meet using such means in the next year.
You do not set contract goals on any contracts in the next year. You continue using only
race-neutral means to meet your overall goals unless and until you do not meet your

overall goal for a year.

Example fo Paragraph (7)(3): Your overall goal for Years | and Year Il is 10 percent. The DBE participation
you obtain through race-neutral measures alone is 10 percent or more in each year. (For this purpose, it
does not matter whether you obtained additional DBE participation through using contract goals in these
years.) In Year lll and following years, you do not need to make a projection under paragraph (c) of this
section of the portion of your overall goal you expect to meet using race-neutral means. You simply use

race-neutral means to achieve your overall goals. However, if in Year VI your DBE participation falls short
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of your overall goal, then you must make a paragraph (c) projection for Year VIl and, if necessary, resume

use of contract goals in that year.

(4) If you obtain DBE participation that exceeds your overall goal in two consecutive
years through the use of contract goals (i.e., not through the use of race-neutral means

alone), you must reduce your use of contract goals proportionately in the following year.

Example to Paragraph (f)(4):In Years | and I, your overall goal is 12 percent, and you obtain 14 and 16
percent DBE participation, respectively. You have exceeded your goals over the two-year period by an
average of 25 percent. In Year lll, your overall goal is again 12 percent, and your paragraph (c) projection
estimates that you will obtain 4 percent DBE participation through race-neutral means and 8 percent
through contract goals. You then reduce the contract goal projection by 25 percent (i.e., from 8 to 6
percent) and set contract goals accordingly during the year. If in Year lll you obtain 11 percent
participation, you do not use this contract goal adjustment mechanism for Year |V, because there have

not been two consecutive years of exceeding overall goals.

(9) In any year in which you project meeting part of your goal through race-neutral
means and the remainder through contract goals, you must maintain data separately on
DBE achievements in those contracts with and without contract goals, respectively. You

must report this data to the concerned operating administration as provided in §26.11.

§26.53 What are the good faith efforts procedures recipients follow in situations where
there are contract goals?

(a) When you have established a DBE contract goal, you must award the contract only
to a bidder/offeror who makes good faith efforts to meet it. You must determine that a
bidder/offeror has made good faith efforts if the bidder/offeror does either of the

following things:

(1) Documents that it has obtained enough DBE participation to meet the goal; or
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(2) Documents that it made adequate good faith efforts to meet the goal, even though it
did not succeed in obtaining enough DBE participation to do so. If the bidder/offeror
does document adequate good faith efforts, you must not deny award of the contract on
the basis that the bidder/offeror failed to meet the goal. See Appendix A of this part for

guidance in determining the adequacy of a bidder/offeror's good faith efforts.

(b) In your solicitations for DOT-assisted contracts for which a contract goal has been

established, you must require the following:

(1) Award of the contract will be conditioned on meeting the requirements of this

section;

(2) All bidders/offerors will be required to submit the following information to the

recipient, at the time provided in paragraph (b)(3) of this section:

(i) The names and addresses of DBE firms that will participate in the contract;
(ii) A description of the work that each DBE will perform;

(iif) The dollar amount of the participation of each DBE firm participating;

(iv) Written documentation of the bidder/offeror's commitment to use a DBE

subcontractor whose patrticipation it submits to meet a contract goal;

(v) Written confirmation from the DBE that it is participating in the contract as provided

in the prime contractor's commitment; and

(vi) If the contract goal is not met, evidence of good faith efforts (see Appendix A of this

part); and

(3) At your discretion, the bidder/offeror must present the information required by

paragraph (b)(2) of this section --

(i) Under sealed bid procedures, as a matter of responsiveness, or with initial proposals,

under contract negotiation procedures; or
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(ii) At any time before you commit yourself to the performance of the contract by the

bidder/offeror, as a matter of responsibility.

(c) You must make sure all information is complete and accurate and adequately
documents the bidder/offeror's good faith efforts before committing yourself to the

performance of the contract by the bidder/offeror.

(d) If you determine that the apparent successful bidder/offeror has failed to meet the
requirements of paragraph (a) of this section, you must, before awarding the contract,

provide the bidder/offeror an opportunity for administrative reconsideration.

(1) As part of this reconsideration, the bidder/offeror must have the opportunity to
provide written documentation or argument concerning the issue of whether it met the

goal or made adequate good faith efforts to do so.

(2) Your decision on reconsideration must be made by an official who did not take part
in the original determination that the bidder/offeror failed to meet the goal or make

adequate good faith efforts to do so.

(3) The bidder/offeror must have the opportunity to meet in person with your
reconsideration official to discuss the issue of whether it met the goal or made adequate

good faith efforts to do so.

(4) You must send the bidder/offeror a written decision on reconsideration, explaining
the basis for finding that the bidder did or did not meet the goal or make adequate good

faith efforts to do so.

(5) The result of the reconsideration process is not administratively appealable to the

Department of Transportation.

(e) In a "design-build" or "turnkey" contracting situation, in which the recipient lets a
master contract to a contractor, who in turn lets subsequent subcontracts for the work of
the project, a recipient may establish a goal for the project. The master contractor then

establishes contract goals, as appropriate, for the subcontracts it lets. Recipients must
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maintain oversight of the master contractor's activities to ensure that they are conducted

consistent with the requirements of this part.

(H)(1) You must require that a prime contractor not terminate for convenience a DBE
subcontractor listed in response to paragraph (b)(2) of this section (or an approved
substitute DBE firm) and then perform the work of the terminated subcontract with its

own forces or those of an affiliate, without your prior written consent.

(2) When a DBE subcontractor is terminated, or fails to complete its work on the
contract for any reason, you must require the prime contractor to make good faith efforts
to find another DBE subcontractor to substitute for the original DBE. These good faith
efforts shall be directed at finding another DBE to perform at least the same amount of
work under the contract as the DBE that was terminated, to the extent needed to meet

the contract goal you established for the procurement.

(3) You must include in each prime contract a provision for appropriate administrative
remedies that you will invoke if the prime contractor fails to comply with the

requirements of this section.

(9) You must apply the requirements of this section to DBE bidders/offerors for prime
contracts. In determining whether a DBE bidder/offeror for a prime contract has met a
contract goal, you count the work the DBE has committed to performing with its own
forces as well as the work that it has committed to be performed by DBE subcontractors

and DBE suppliers.
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§26.55 How is DBE participation counted toward goals?

(a) When a DBE participates in a contract, you count only the value of the work actually
performed by the DBE toward DBE goals.

(1) Count the entire amount of that portion of a construction contract (or other contract
not covered by paragraph (a)(2) of this section) that is performed by the DBE's own
forces. Include the cost of supplies and materials obtained by the DBE for the work of
the contract, including supplies purchased or equipment leased by the DBE (except
supplies and equipment the DBE subcontractor purchases or leases from the prime

contractor or its affiliate).

(2) Count the entire amount of fees or commissions charged by a DBE firm for providing
a bona fide service, such as professional, technical, consultant, or managerial services,
or for providing bonds or insurance specifically required for the performance of a DOT-
assisted contract, toward DBE goals, provided you determine the fee to be reasonable

and not excessive as compared with fees customarily allowed for similar services.

(3) When a DBE subcontracts part of the work of its contract to another firm, the value
of the subcontracted work may be counted toward DBE goals only if the DBE's
subcontractor is itself a DBE. Work that a DBE subcontracts to a non-DBE firm does not

count toward DBE goals.

(b) When a DBE performs as a participant in a joint venture, count a portion of the total
dollar value of the contract equal to the distinct, clearly defined portion of the work of the

contract that the DBE performs with its own forces toward DBE goals.

(c) Count expenditures to a DBE contractor toward DBE goals only if the DBE is

performing a commercially useful function on that contract.

(1) A DBE performs a commercially useful function when it is responsible for execution
of the work of the contract and is carrying out its responsibilities by actually performing,
managing, and supervising the work involved. To perform a commercially useful
function, the DBE must also be responsible, with respect to materials and supplies used

on the contract, for negotiating price, determining quality and quantity, ordering the
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material, and installing (where applicable) and paying for the material itself. To
determine whether a DBE is performing a commercially useful function, you must
evaluate the amount of work subcontracted, industry practices, whether the amount the
firm is to be paid under the contract is commensurate with the work it is actually
performing and the DBE credit claimed for its performance of the work, and other

relevant factors.

(2) A DBE does not perform a commercially useful function if its role is limited to that of

an extra participant in a transaction, contract, or project through which funds are passed
in order to obtain the appearance of DBE participation. In determining whether a DBE is
such an extra participant, you must examine similar transactions, particularly those in

which DBEs do not participate.

(3) If a DBE does not perform or exercise responsibility for at least 30 percent of the
total cost of its contract with its own work force, or the DBE subcontracts a greater
portion of the work of a contract than would be expected on the basis of normal industry
practice for the type of work involved, you must presume that it is not performing a

commercially useful function.

(4) When a DBE is presumed not to be performing a commercially useful function as
provided in paragraph (c)(3) of this section, the DBE may present evidence to rebut this
presumption. You may determine that the firm is performing a commercially useful

function given the type of work involved and normal industry practices.

(5) Your decisions on commercially useful function matters are subject to review by the

concerned operating administration, but are not administratively appealable to DOT.

(d) Use the following factors in determining whether a DBE trucking company is

performing a commercially useful function:

(1) The DBE must be responsible for the management and supervision of the entire
trucking operation for which it is responsible on a particular contract, and there cannot

be a contrived arrangement for the purpose of meeting DBE goals.
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(2) The DBE must itself own and operate at least one fully licensed, insured, and

operational truck used on the contract.

(3) The DBE receives credit for the total value of the transportation services it provides

on the contract using trucks it owns, insures, and operates using drivers it employs.

(4) The DBE may lease trucks from another DBE firm, including an owner-operator who
is certified as a DBE. The DBE who leases trucks from another DBE receives credit for

the total value of the transportation services the lessee DBE provides on the contract.

(5) The DBE may also lease trucks from a non-DBE firm, including from an owner-
operator. The DBE who leases trucks from a non-DBE is entitled to credit for the total
value of transportation services provided by non-DBE lessees not to exceed the value
of transportation services provided by DBE-owned trucks on the contract. Additional
participation by non-DBE lessees receives credit only for the fee or commission it
receives as a result of the lease arrangement. If a recipient chooses this approach, it

must obtain written consent from the appropriate Department Operating Administration.

Example to this paragraph (d)(5): DBE Firm X uses two of its own trucks on a contract. It leases two
trucks from DBE Firm Y and six trucks from non-DBE Firm Z. DBE credit would be awarded for the total
value of transportation services provided by Firm X and Firm Y, and may also be awarded for the total
value of transportation services provided by four of the six trucks provided by Firm Z. In all, full credit
would be allowed for the participation of eight trucks. With respect to the other two trucks provided by
Firm Z, DBE credit could be awarded only for the fees or commissions pertaining to those trucks Firm X

receives as a result of the lease with Firm Z.

(6) For purposes of this paragraph (d), a lease must indicate that the DBE has exclusive
use of and control over the truck. This does not preclude the leased truck from working
for others during the term of the lease with the consent of the DBE, so long as the lease
gives the DBE absolute priority for use of the leased truck. Leased trucks must display

the name and identification number of the DBE.

(e) Count expenditures with DBEs for materials or supplies toward DBE goals as

provided in the following:
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(1)(i) If the materials or supplies are obtained from a DBE manufacturer, count 100

percent of the cost of the materials or supplies toward DBE goals.

(ii) For purposes of this paragraph (e)(1), a manufacturer is a firm that operates or
maintains a factory or establishment that produces, on the premises, the materials,
supplies, articles, or equipment required under the contract and of the general character

described by the specifications.

(2)(i) If the materials or supplies are purchased from a DBE regular dealer, count 60

percent of the cost of the materials or supplies toward DBE goals.

(ii) For purposes of this section, a regular dealer is a firm that owns, operates, or
maintains a store, warehouse, or other establishment in which the materials, supplies,
articles or equipment of the general character described by the specifications and
required under the contract are bought, kept in stock, and regularly sold or leased to the

public in the usual course of business.

(A) To be a regular dealer, the firm must be an established, regular business that
engages, as its principal business and under its own name, in the purchase and sale or

lease of the products in question.

(B) A person may be a regular dealer in such bulk items as petroleum products, steel,
cement, gravel, stone, or asphalt without owning, operating, or maintaining a place of
business as provided in this paragraph (e)(2)(ii) if the person both owns and operates
distribution equipment for the products. Any supplementing of regular dealers' own
distribution equipment shall be by a long-term lease agreement and not on an ad hoc or

contract-by-contract basis.

(C) Packagers, brokers, manufacturers' representatives, or other persons who arrange

or expedite transactions are not regular dealers within the meaning of this paragraph

(€)(2).

(3) With respect to materials or supplies purchased from a DBE which is neither a

manufacturer nor a regular dealer, count the entire amount of fees or commissions
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charged for assistance in the procurement of the materials and supplies, or fees or
transportation charges for the delivery of materials or supplies required on a job site,
toward DBE goals, provided you determine the fees to be reasonable and not excessive
as compared with fees customarily allowed for similar services. Do not count any
portion of the cost of the materials and supplies themselves toward DBE goals,

however.

(f) If a firm is not currently certified as a DBE in accordance with the standards of
subpart D of this part at the time of the execution of the contract, do not count the firm's

participation toward any DBE goals, except as provided for in §26.87(i)).

(g) Do not count the dollar value of work performed under a contract with a firm after it

has ceased to be certified toward your overall goal.

(h) Do not count the participation of a DBE subcontractor toward a contractor's final
compliance with its DBE obligations on a contract until the amount being counted has

actually been paid to the DBE.

[64 FR 5126, Feb. 2, 1999, as amended at 65 FR 68951, Nov. 15, 2000; 68 FR 35554, June 16, 2003]

Subpart D -- Certification Standards

§26.61 How are burdens of proof allocated in the certification process?

(a) In determining whether to certify a firm as eligible to participate as a DBE, you must

apply the standards of this subpart.

(b) The firm seeking certification has the burden of demonstrating to you, by a
preponderance of the evidence, that it meets the requirements of this subpart
concerning group membership or individual disadvantage, business size, ownership,

and control.
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(c) You must rebuttably presume that members of the designated groups identified in
§26.67(a) are socially and economically disadvantaged. This means they do not have
the burden of proving to you that they are socially and economically disadvantaged. In
order to obtain the benefit of the rebuttable presumption, individuals must submit a
signed, notarized statement that they are a member of one of the groups in §26.67(a).
Applicants do have the obligation to provide you information concerning their economic
disadvantage (see §26.67).

(d) Individuals who are not presumed to be socially and economically disadvantaged,
and individuals concerning whom the presumption of disadvantage has been rebutted,
have the burden of proving to you, by a preponderance of the evidence, that they are

socially and economically disadvantaged. (See Appendix E of this part.)

(e) You must make determinations concerning whether individuals and firms have met
their burden of demonstrating group membership, ownership, control, and social and
economic disadvantage (where disadvantage must be demonstrated on an individual

basis) by considering all the facts in the record, viewed as a whole.

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35554, June 16, 2003]

826.63 What rules govern group membership determinations?

(a)(1) If, after reviewing the signed notarized statement of membership in a
presumptively disadvantaged group (see §26.61(c)), you have a well founded reason to
question the individual's claim of membership in that group, you must require the

individual to present additional evidence that he or she is a member of the group.

(2) You must provide the individual a written explanation of your reasons for questioning
his or her group membership and a written request for additional evidence as outlined in

paragraph (b) of this section.

(3) In implementing this section, you must take special care to ensure that you do not

impose a disproportionate burden on members of any particular designated group.
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Imposing a disproportionate burden on members of a particular group could violate
§26.7(b) and/or Title VI of the Civil Rights Act of 1964 and 49 CFR part 21.

(b) In making such a determination, you must consider whether the person has held
himself out to be a member of the group over a long period of time prior to application
for certification and whether the person is regarded as a member of the group by the
relevant community. You may require the applicant to produce appropriate

documentation of group membership.

(1) If you determine that an individual claiming to be a member of a group presumed to
be disadvantaged is not a member of a designated disadvantaged group, the individual

must demonstrate social and economic disadvantage on an individual basis.

(2) Your decisions concerning membership in a designated group are subject to the
certification appeals procedure of §26.89.

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35554, June 16, 2003]

§26.65 What rules govern business size determinations?

(a) To be an eligible DBE, a firm (including its affiliates) must be an existing small
business, as defined by Small Business Administration (SBA) standards. You must
apply current SBA business size standard(s) found in 13 CFR part 121 appropriate to

the type(s) of work the firm seeks to perform in DOT-assisted contracts.

(b) Even if it meets the requirements of paragraph (a) of this section, a firm is not an
eligible DBE in any Federal fiscal year if the firm (including its affiliates) has had
average annual gross receipts, as defined by SBA regulations (see 13 CFR 121.402),
over the firm's previous three fiscal years, in excess of $16.6 million. The Secretary

adjusts this amount for inflation from time to time.

§26.67 What rules determine social and economic disadvantage?

(a) Presumption of disadvantage. (1) You must rebuttably presume that citizens of the
United States (or lawfully admitted permanent residents) who are women, Black

Americans, Hispanic Americans, Native Americans, Asian-Pacific Americans,
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Subcontinent Asian Americans, or other minorities found to be disadvantaged by the
SBA, are socially and economically disadvantaged individuals. You must require
applicants to submit a signed, notarized certification that each presumptively

disadvantaged owner is, in fact, socially and economically disadvantaged.

(2) (i) You must require each individual owner of a firm applying to participate as a DBE
(except a firm applying to participate as a DBE airport concessionaire) whose ownership
and control are relied upon for DBE certification to certify that he or she has a personal
net worth that does not exceed $750,000.

(ii) You must require each individual who makes this certification to support it with a
signed, notarized statement of personal net worth, with appropriate supporting
documentation. This statement and documentation must not be unduly lengthy,

burdensome, or intrusive.

(iii) In determining an individual's net worth, you must observe the following

requirements:
(A) Exclude an individual's ownership interest in the applicant firm;

(B) Exclude the individual's equity in his or her primary residence (except any portion of

such equity that is attributable to excessive withdrawals from the applicant firm).
(C) Do not use a contingent liability to reduce an individual's net worth.

(D) With respect to assets held in vested pension plans, Individual Retirement
Accounts, 401(k) accounts, or other retirement savings or investment programs in which
the assets cannot be distributed to the individual at the present time without significant
adverse tax or interest consequences, include only the present value of such assets,
less the tax and interest penalties that would accrue if the asset were distributed at the

present time.

(iv) Notwithstanding any provision of Federal or state law, you must not release an
individual's personal net worth statement nor any documentation supporting it to any

third party without the written consent of the submitter. Provided, that you must transmit
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this information to DOT in any certification appeal proceeding under §26.89 in which the

disadvantaged status of the individual is in question.

(b) Rebuttal of presumption of disadvantage. (1) If the statement of personal net worth
that an individual submits under paragraph (a)(2) of this section shows that the
individual's personal net worth exceeds $750,000, the individual's presumption of
economic disadvantage is rebutted. You are not required to have a proceeding under
paragraph (b)(2) of this section in order to rebut the presumption of economic

disadvantage in this case.

(2) If you have a reasonable basis to believe that an individual who is a member of one
of the designated groups is not, in fact, socially and/or economically disadvantaged you
may, at any time, start a proceeding to determine whether the presumption should be
regarded as rebutted with respect to that individual. Your proceeding must follow the
procedures of §26.87.

(3) In such a proceeding, you have the burden of demonstrating, by a preponderance of
the evidence, that the individual is not socially and economically disadvantaged. You
may require the individual to produce information relevant to the determination of his or

her disadvantage.

(4) When an individual's presumption of social and/or economic disadvantage has been
rebutted, his or her ownership and control of the firm in question cannot be used for
purposes of DBE eligibility under this subpart unless and until he or she makes an
individual showing of social and/or economic disadvantage. If the basis for rebutting the
presumption is a determination that the individual's personal net worth exceeds
$750,000, the individual is no longer eligible for participation in the program and cannot

regain eligibility by making an individual showing of disadvantage.
(c) [Reserved]

(d) /ndividual determinations of social and economic disadvantage. Firms owned and
controlled by individuals who are not presumed to be socially and economically

disadvantaged (including individuals whose presumed disadvantage has been rebutted)
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may apply for DBE certification. You must make a case-by-case determination of
whether each individual whose ownership and control are relied upon for DBE
certification is socially and economically disadvantaged. In such a proceeding, the
applicant firm has the burden of demonstrating to you, by a preponderance of the
evidence, that the individuals who own and control it are socially and economically
disadvantaged. An individual whose personal net worth exceeds $750,000 shall not be
deemed to be economically disadvantaged. In making these determinations, use the
guidance found in Appendix E of this part. You must require that applicants provide
sufficient information to permit determinations under the guidance of Appendix E of this

part.

[64 FR 5126, Feb. 2, 1999, as amended at 64 FR 34570, June 28, 1999; 68 FR 35554, June 16, 2003]

826.69 What rules govern determinations of ownership?

(a) In determining whether the socially and economically disadvantaged participants in a

firm own the firm, you must consider all the facts in the record, viewed as a whole.

(b) To be an eligible DBE, a firm must be at least 51 percent owned by socially and

economically disadvantaged individuals.

(1) In the case of a corporation, such individuals must own at least 51 percent of the
each class of voting stock outstanding and 51 percent of the aggregate of all stock

outstanding.

(2) In the case of a partnership, 51 percent of each class of partnership interest must be
owned by socially and economically disadvantaged individuals. Such ownership must

be reflected in the firm's partnership agreement.

(3) In the case of a limited liability company, at least 51 percent of each class of
member interest must be owned by socially and economically disadvantaged

individuals.
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(c) The firm's ownership by socially and economically disadvantaged individuals must
be real, substantial, and continuing, going beyond pro forma ownership of the firm as
reflected in ownership documents. The disadvantaged owners must enjoy the
customary incidents of ownership, and share in the risks and profits commensurate with
their ownership interests, as demonstrated by the substance, not merely the form, of

arrangements.

(d) All securities that constitute ownership of a firm shall be held directly by
disadvantaged persons. Except as provided in this paragraph (d), no securities or
assets held in trust, or by any guardian for a minor, are considered as held by
disadvantaged persons in determining the ownership of a firm. However, securities or
assets held in trust are regarded as held by a disadvantaged individual for purposes of

determining ownership of the firm, if --

(1) The beneficial owner of securities or assets held in trust is a disadvantaged

individual, and the trustee is the same or another such individual; or

(2) The beneficial owner of a trust is a disadvantaged individual who, rather than the
trustee, exercises effective control over the management, policy-making, and daily
operational activities of the firm. Assets held in a revocable living trust may be counted
only in the situation where the same disadvantaged individual is the sole grantor,

beneficiary, and trustee.

(e) The contributions of capital or expertise by the socially and economically
disadvantaged owners to acquire their ownership interests must be real and substantial.
Examples of insufficient contributions include a promise to contribute capital, an
unsecured note payable to the firm or an owner who is not a disadvantaged individual,
or mere participation in a firm's activities as an employee. Debt instruments from
financial institutions or other organizations that lend funds in the normal course of their
business do not render a firm ineligible, even if the debtor's ownership interest is

security for the loan.
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(f) The following requirements apply to situations in which expertise is relied upon as

part of a disadvantaged owner's contribution to acquire ownership:
(1) The owner's expertise must be --

(i) In a specialized field;

(ii) Of outstanding quality;

(iii) In areas critical to the firm's operations;

(iv) Indispensable to the firm's potential success;

(v) Specific to the type of work the firm performs; and

(vi) Documented in the records of the firm. These records must clearly show the

contribution of expertise and its value to the firm.

(2) The individual whose expertise is relied upon must have a significant financial

investment in the firm.

(g9) You must always deem as held by a socially and economically disadvantaged
individual, for purposes of determining ownership, all interests in a business or other

assets obtained by the individual --

(1) As the result of a final property settlement or court order in a divorce or legal
separation, provided that no term or condition of the agreement or divorce decree is

inconsistent with this section; or
(2) Through inheritance, or otherwise because of the death of the former owner.

(h)(1) You must presume as not being held by a socially and economically
disadvantaged individual, for purposes of determining ownership, all interests in a
business or other assets obtained by the individual as the result of a gift, or transfer
without adequate consideration, from any non-disadvantaged individual or non-DBE firm

who is --
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(i) Involved in the same firm for which the individual is seeking certification, or an

affiliate of that firm;
(i) Involved in the same or a similar line of business; or

(iif) Engaged in an ongoing business relationship with the firm, or an affiliate of the firm,

for which the individual is seeking certification.

(2) To overcome this presumption and permit the interests or assets to be counted, the
disadvantaged individual must demonstrate to you, by clear and convincing evidence,
that --

(i) The gift or transfer to the disadvantaged individual was made for reasons other than

obtaining certification as a DBE; and

(i) The disadvantaged individual actually controls the management, policy, and
operations of the firm, notwithstanding the continuing participation of a non-

disadvantaged individual who provided the gift or transfer.

(i) You must apply the following rules in situations in which marital assets form a basis

for ownership of a firm:

(1) When marital assets (other than the assets of the business in question), held jointly
or as community property by both spouses, are used to acquire the ownership interest
asserted by one spouse, you must deem the ownership interest in the firm to have been
acquired by that spouse with his or her own individual resources, provided that the other
spouse irrevocably renounces and transfers all rights in the ownership interest in the
manner sanctioned by the laws of the state in which either spouse or the firm is
domiciled. You do not count a greater portion of joint or community property assets
toward ownership than state law would recognize as belonging to the socially and

economically disadvantaged owner of the applicant firm.

(2) A copy of the document legally transferring and renouncing the other spouse's rights
in the jointly owned or community assets used to acquire an ownership interest in the

firm must be included as part of the firm's application for DBE certification.
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(j) You may consider the following factors in determining the ownership of a firm.
However, you must not regard a contribution of capital as failing to be real and

substantial, or find a firm ineligible, solely because --

(1) A socially and economically disadvantaged individual acquired his or her ownership
interest as the result of a gift, or transfer without adequate consideration, other than the

types set forth in paragraph (h) of this section;

(2) There is a provision for the co-signature of a spouse who is not a socially and
economically disadvantaged individual on financing agreements, contracts for the
purchase or sale of real or personal property, bank signature cards, or other documents;

or

(3) Ownership of the firm in question or its assets is transferred for adequate
consideration from a spouse who is not a socially and economically disadvantaged
individual to a spouse who is such an individual. In this case, you must give particularly
close and careful scrutiny to the ownership and control of a firm to ensure that it is
owned and controlled, in substance as well as in form, by a socially and economically

disadvantaged individual.

§26.71 What rules govern determinations concerning control?

(a) In determining whether socially and economically disadvantaged owners control a

firm, you must consider all the facts in the record, viewed as a whole.

(b) Only an independent business may be certified as a DBE. An independent business
is one the viability of which does not depend on its relationship with another firm or

firms.

(1) In determining whether a potential DBE is an independent business, you must
scrutinize relationships with non-DBE firms, in such areas as personnel, facilities,

equipment, financial and/or bonding support, and other resources.

(2) You must consider whether present or recent employer/employee relationships

between the disadvantaged owner(s) of the potential DBE and non-DBE firms or
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persons associated with non-DBE firms compromise the independence of the potential
DBE firm.

(3) You must examine the firm's relationships with prime contractors to determine
whether a pattern of exclusive or primary dealings with a prime contractor compromises

the independence of the potential DBE firm.

(4) In considering factors related to the independence of a potential DBE firm, you must
consider the consistency of relationships between the potential DBE and non-DBE firms

with normal industry practice.

(c) A DBE firm must not be subject to any formal or informal restrictions which limit the
customary discretion of the socially and economically disadvantaged owners. There can
be no restrictions through corporate charter provisions, by-law provisions, contracts or
any other formal or informal devices (e.g., cumulative voting rights, voting powers
attached to different classes of stock, employment contracts, requirements for
concurrence by non-disadvantaged partners, conditions precedent or subsequent,
executory agreements, voting trusts, restrictions on or assignments of voting rights) that
prevent the socially and economically disadvantaged owners, without the cooperation or
vote of any non-disadvantaged individual, from making any business decision of the
firm. This paragraph does not preclude a spousal co-signature on documents as
provided for in §26.69(j)(2).

(d) The socially and economically disadvantaged owners must possess the power to
direct or cause the direction of the management and policies of the firm and to make
day-to-day as well as long-term decisions on matters of management, policy and

operations.

(1) A disadvantaged owner must hold the highest officer position in the company (e.g.,

chief executive officer or president).

(2) In a corporation, disadvantaged owners must control the board of directors.
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(3) In a partnership, one or more disadvantaged owners must serve as general

partners, with control over all partnership decisions.

(e) Individuals who are not socially and economically disadvantaged may be involved in
a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.
Such individuals must not, however, possess or exercise the power to control the firm,

or be disproportionately responsible for the operation of the firm.

(f) The socially and economically disadvantaged owners of the firm may delegate
various areas of the management, policymaking, or daily operations of the firm to other
participants in the firm, regardless of whether these participants are socially and
economically disadvantaged individuals. Such delegations of authority must be
revocable, and the socially and economically disadvantaged owners must retain the
power to hire and fire any person to whom such authority is delegated. The managerial
role of the socially and economically disadvantaged owners in the firm's overall affairs
must be such that the recipient can reasonably conclude that the socially and
economically disadvantaged owners actually exercise control over the firm's operations,

management, and policy.

(g9) The socially and economically disadvantaged owners must have an overall
understanding of, and managerial and technical competence and experience directly
related to, the type of business in which the firm is engaged and the firm's operations.
The socially and economically disadvantaged owners are not required to have
experience or expertise in every critical area of the firm's operations, or to have greater
experience or expertise in a given field than managers or key employees. The socially
and economically disadvantaged owners must have the ability to intelligently and
critically evaluate information presented by other participants in the firm's activities and
to use this information to make independent decisions concerning the firm's daily
operations, management, and policymaking. Generally, expertise limited to office
management, administration, or bookkeeping functions unrelated to the principal

business activities of the firm is insufficient to demonstrate control.
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(h) If state or local law requires the persons to have a particular license or other
credential in order to own and/or control a certain type of firm, then the socially and
economically disadvantaged persons who own and control a potential DBE firm of that
type must possess the required license or credential. If state or local law does not
require such a person to have such a license or credential to own and/or control a firm,
you must not deny certification solely on the ground that the person lacks the license or
credential. However, you may take into account the absence of the license or credential
as one factor in determining whether the socially and economically disadvantaged

owners actually control the firm.

(i)(1) You may consider differences in remuneration between the socially and
economically disadvantaged owners and other participants in the firm in determining
whether to certify a firm as a DBE. Such consideration shall be in the context of the
duties of the persons involved, normal industry practices, the firm's policy and practice
concerning reinvestment of income, and any other explanations for the differences
proffered by the firm. You may determine that a firm is controlled by its socially and
economically disadvantaged owner although that owner's remuneration is lower than

that of some other participants in the firm.

(2) In a case where a non-disadvantaged individual formerly controlled the firm, and a
socially and economically disadvantaged individual now controls it, you may consider a
difference between the remuneration of the former and current controller of the firm as a
factor in determining who controls the firm, particularly when the non-disadvantaged
individual remains involved with the firm and continues to receive greater compensation

than the disadvantaged individual.

() In order to be viewed as controlling a firm, a socially and economically disadvantaged
owner cannot engage in outside employment or other business interests that conflict
with the management of the firm or prevent the individual from devoting sufficient time
and attention to the affairs of the firm to control its activities. For example, absentee
ownership of a business and part-time work in a full-time firm are not viewed as

constituting control. However, an individual could be viewed as controlling a part-time

Attachment A 51 of 104



business that operates only on evenings and/or weekends, if the individual controls it all

the time it is operating.

(k)(1) A socially and economically disadvantaged individual may control a firm even
though one or more of the individual's immediate family members (who themselves are
not socially and economically disadvantaged individuals) participate in the firm as a
manager, employee, owner, or in another capacity. Except as otherwise provided in this
paragraph, you must make a judgment about the control the socially and economically
disadvantaged owner exercises vis-a-vis other persons involved in the business as you
do in other situations, without regard to whether or not the other persons are immediate

family members.

(2) If you cannot determine that the socially and economically disadvantaged owners --
as distinct from the family as a whole -- control the firm, then the socially and
economically disadvantaged owners have failed to carry their burden of proof

concerning control, even though they may participate significantly in the firm's activities.

(I) Where a firm was formerly owned and/or controlled by a non-disadvantaged
individual (whether or not an immediate family member), ownership and/or control were
transferred to a socially and economically disadvantaged individual, and the non-
disadvantaged individual remains involved with the firm in any capacity, the
disadvantaged individual now owning the firm must demonstrate to you, by clear and

convincing evidence, that:

(1) The transfer of ownership and/or control to the disadvantaged individual was made

for reasons other than obtaining certification as a DBE; and

(2) The disadvantaged individual actually controls the management, policy, and
operations of the firm, notwithstanding the continuing participation of a non-

disadvantaged individual who formerly owned and/or controlled the firm.

(m) In determining whether a firm is controlled by its socially and economically
disadvantaged owners, you may consider whether the firm owns equipment necessary

to perform its work. However, you must not determine that a firm is not controlled by

Attachment A 52 of 104



socially and economically disadvantaged individuals solely because the firm leases,
rather than owns, such equipment, where leasing equipment is a normal industry
practice and the lease does not involve a relationship with a prime contractor or other

party that compromises the independence of the firm.

(n) You must grant certification to a firm only for specific types of work in which the
socially and economically disadvantaged owners have the ability to control the firm. To
become certified in an additional type of work, the firm need demonstrate to you only
that its socially and economically disadvantaged owners are able to control the firm with
respect to that type of work. You may not, in this situation, require that the firm be
recertified or submit a new application for certification, but you must verify the

disadvantaged owner's control of the firm in the additional type of work.

(o) A business operating under a franchise or license agreement may be certified if it
meets the standards in this subpart and the franchiser or licenser is not affiliated with
the franchisee or licensee. In determining whether affiliation exists, you should generally
not consider the restraints relating to standardized quality, advertising, accounting
format, and other provisions imposed on the franchisee or licensee by the franchise
agreement or license, provided that the franchisee or licensee has the right to profit
from its efforts and bears the risk of loss commensurate with ownership. Alternatively,
even though a franchisee or licensee may not be controlled by virtue of such provisions
in the franchise agreement or license, affiliation could arise through other means, such
as common management or excessive restrictions on the sale or transfer of the

franchise interest or license.

(p) In order for a partnership to be controlled by socially and economically
disadvantaged individuals, any non-disadvantaged partners must not have the power,
without the specific written concurrence of the socially and economically disadvantaged
partner(s), to contractually bind the partnership or subject the partnership to contract or
tort liability.

(q) The socially and economically disadvantaged individuals controlling a firm may use

an employee leasing company. The use of such a company does not preclude the
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socially and economically disadvantaged individuals from controlling their firm if they
continue to maintain an employer-employee relationship with the leased employees.
This includes being responsible for hiring, firing, training, assigning, and otherwise
controlling the on-the-job activities of the employees, as well as ultimate responsibility

for wage and tax obligations related to the employees.

826.73 What are other rules affecting certification?

(a)(1) Consideration of whether a firm performs a commercially useful function oris a
regular dealer pertains solely to counting toward DBE goals the participation of firms
that have already been certified as DBEs. Except as provided in paragraph (a)(2) of this
section, you must not consider commercially useful function issues in any way in

making decisions about whether to certify a firm as a DBE.

(2) You may consider, in making certification decisions, whether a firm has exhibited a
pattern of conduct indicating its involvement in attempts to evade or subvert the intent or
requirements of the DBE program.

(b) You must evaluate the eligibility of a firm on the basis of present circumstances. You
must not refuse to certify a firm based solely on historical information indicating a lack of
ownership or control of the firm by socially and economically disadvantaged individuals
at some time in the past, if the firm currently meets the ownership and control standards
of this part. Nor must you refuse to certify a firm solely on the basis that it is a newly

formed firm.

(c) DBE firms and firms seeking DBE certification shall cooperate fully with your
requests (and DOT requests) for information relevant to the certification process. Failure

or refusal to provide such information is a ground for a denial or removal of certification.

(d) Only firms organized for profit may be eligible DBEs. Not-for-profit organizations,
even though controlled by socially and economically disadvantaged individuals, are not
eligible to be certified as DBEs.
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(e) An eligible DBE firm must be owned by individuals who are socially and
economically disadvantaged. Except as provided in this paragraph, a firm that is not
owned by such individuals, but instead is owned by another firm -- even a DBE firm --

cannot be an eligible DBE.

(1) If socially and economically disadvantaged individuals own and control a firm
through a parent or holding company, established for tax, capitalization or other
purposes consistent with industry practice, and the parent or holding company in turn
owns and controls an operating subsidiary, you may certify the subsidiary if it otherwise
meets all requirements of this subpart. In this situation, the individual owners and
controllers of the parent or holding company are deemed to control the subsidiary

through the parent or holding company.

(2) You may certify such a subsidiary only if there is cumulatively 51 percent ownership
of the subsidiary by socially and economically disadvantaged individuals. The following

examples illustrate how this cumulative ownership provision works:

Example 1: Socially and economically disadvantaged individuals own 100 percent of a holding company,

which has a wholly-owned subsidiary. The subsidiary may be certified, if it meets all other requirements.

Example 2: Disadvantaged individuals own 100 percent of the holding company, which owns 51 percent

of a subsidiary. The subsidiary may be certified, if all other requirements are met.

Example 3: Disadvantaged individuals own 80 percent of the holding company, which in turn owns 70
percent of a subsidiary. In this case, the cumulative ownership of the subsidiary by disadvantaged
individuals is 56 percent (80 percent of the 70 percent). This is more than 51 percent, so you may certify

the subsidiary, if all other requirements are met.
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Example 4: Same as Example 2 or 3, but someone other than the socially and economically
disadvantaged owners of the parent or holding company controls the subsidiary. Even though the
subsidiary is owned by disadvantaged individuals, through the holding or parent company, you cannot

certify it because it fails to meet control requirements.

Example 5. Disadvantaged individuals own 60 percent of the holding company, which in turn owns 51
percent of a subsidiary. In this case, the cumulative ownership of the subsidiary by disadvantaged

individuals is about 31 percent. This is less than 51 percent, so you cannot certify the subsidiary.

Example 6: The holding company, in addition to the subsidiary seeking certification, owns several other
companies. The combined gross receipts of the holding companies and its subsidiaries are greater than
the size standard for the subsidiary seeking certification and/or the gross receipts cap of §26.65(b). Under

the rules concerning affiliation, the subsidiary fails to meet the size standard and cannot be certified.

(f) Recognition of a business as a separate entity for tax or corporate purposes is not
necessarily sufficient to demonstrate that a firm is an independent business, owned and

controlled by socially and economically disadvantaged individuals.

(9) You must not require a DBE firm to be prequalified as a condition for certification
unless the recipient requires all firms that participate in its contracts and subcontracts to

be prequalified.

(h) A firm that is owned by an Indian tribe or Native Hawaiian organization, rather than
by Indians or Native Hawaiians as individuals, may be eligible for certification. Such a
firm must meet the size standards of §26.35. Such a firm must be controlled by socially

and economically disadvantaged individuals, as provided in §26.71.

(i) The following special rules apply to the certification of firms related to Alaska Native
Corporations (ANCs).
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(1) Notwithstanding any other provisions of this subpart, a direct or indirect subsidiary
corporation, joint venture, or partnership entity of an ANC is eligible for certification as a

DBE if it meets all of the following requirements:

(i) The Settlement Common Stock of the underlying ANC and other stock of the ANC
held by holders of the Settlement Common Stock and by Natives and descendents of
Natives represents a majority of both the total equity of the ANC and the total voting

power of the corporation for purposes of electing directors;

(i) The shares of stock or other units of common ownership interest in the subsidiary,
joint venture, or partnership entity held by the ANC and by holders of its Settlement

Common Stock represent a majority of both the total equity of the entity and the total
voting power of the entity for the purpose of electing directors, the general partner, or

principal officers; and

(iii) The subsidiary, joint venture, or partnership entity has been certified by the Small

Business Administration under the 8(a) or small disadvantaged business program.

(2) As a recipient to whom an ANC-related entity applies for certification, you do not use
the DOT uniform application form (see Appendix F of this part). You must obtain from
the firm documentation sufficient to demonstrate that entity meets the requirements of
paragraph (i)(1) of this section. You must also obtain sufficient information about the
firm to allow you to administer your program (e.g., information that would appear in your
DBE Directory).

(3) If an ANC-related firm does not meet all the conditions of paragraph (i)(1) of this
section, then it must meet the requirements of paragraph (h) of this section in order to
be certified, on the same basis as firms owned by Indian Tribes or Native Hawaiian

Organizations.

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35555, June 16, 2003]
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Subpart E -- Certification Procedures

§26.81 What are the requirements for Unified Certification Programs?

(a) You and all other DOT recipients in your state must participate in a Unified
Certification Program (UCP).

(1) Within three years of March 4, 1999, you and the other recipients in your state must
sign an agreement establishing the UCP for that state and submit the agreement to the
Secretary for approval. The Secretary may, on the basis of extenuating circumstances
shown by the recipients in the state, extend this deadline for no more than one

additional year.

(2) The agreement must provide for the establishment of a UCP meeting all the
requirements of this section. The agreement must specify that the UCP will follow all
certification procedures and standards of this part, on the same basis as recipients; that
the UCP shall cooperate fully with oversight, review, and monitoring activities of DOT
and its operating administrations; and that the UCP shall implement DOT directives and
guidance concerning certification matters. The agreement shall also commit recipients
to ensuring that the UCP has sufficient resources and expertise to carry out the
requirements of this part. The agreement shall include an implementation schedule
ensuring that the UCP is fully operational no later than 18 months following the approval

of the agreement by the Secretary.

(3) Subject to approval by the Secretary, the UCP in each state may take any form

acceptable to the recipients in that state.

(4) The Secretary shall review the UCP and approve it, disapprove it, or remand it to the
recipients in the state for revisions. A complete agreement which is not disapproved or

remanded within 180 days of its receipt is deemed to be accepted.

(5) If you and the other recipients in your state fail to meet the deadlines set forth in this
paragraph (a), you shall have the opportunity to make an explanation to the Secretary
why a deadline could not be met and why meeting the deadline was beyond your

control. If you fail to make such an explanation, or the explanation does not justify the
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failure to meet the deadline, the Secretary shall direct you to complete the required
action by a date certain. If you and the other recipients fail to carry out this direction in a

timely manner, you are collectively in noncompliance with this part.

(b) The UCP shall make all certification decisions on behalf of all DOT recipients in the

state with respect to participation in the DOT DBE Program.

(1) Certification decisions by the UCP shall be binding on all DOT recipients within the

state.

(2) The UCP shall provide "one-stop shopping" to applicants for certification, such that
an applicant is required to apply only once for a DBE certification that will be honored by

all recipients in the state.

(3) All obligations of recipients with respect to certification and nondiscrimination must
be carried out by UCPs, and recipients may use only UCPs that comply with the

certification and nondiscrimination requirements of this part.

(c) All certifications by UCPs shall be pre-certifications; i.e., certifications that have been
made final before the due date for bids or offers on a contract on which a firm seeks to

participate as a DBE.

(d) A UCP is not required to process an application for certification from a firm having its
principal place of business outside the state if the firm is not certified by the UCP in the
state in which it maintains its principal place of business. The "home state" UCP shall
share its information and documents concerning the firm with other UCPs that are

considering the firm's application.

(e) Subject to DOT approval as provided in this section, the recipients in two or more
states may form a regional UCP. UCPs may also enter into written reciprocity
agreements with other UCPs. Such an agreement shall outline the specific
responsibilities of each participant. A UCP may accept the certification of any other UCP

or DOT recipient.
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(f) Pending the establishment of UCPs meeting the requirements of this section, you
may enter into agreements with other recipients, on a regional or inter-jurisdictional
basis, to perform certification functions required by this part. You may also grant

reciprocity to other recipient's certification decisions.

(g) Each UCP shall maintain a unified DBE directory containing, for all firms certified by
the UCP (including those from other states certified under the provisions of this section),
the information required by §26.31. The UCP shall make the directory available to the
public electronically, on the internet, as well as in print. The UCP shall update the
electronic version of the directory by including additions, deletions, and other changes

as soon as they are made.

(h) Except as otherwise specified in this section, all provisions of this subpart and

subpart D of this part pertaining to recipients also apply to UCPs.

826.83 What procedures do recipients follow in making certification decisions?

(a) You must ensure that only firms certified as eligible DBEs under this section

participate as DBEs in your program.

(b) You must determine the eligibility of firms as DBEs consistent with the standards of
subpart D of this part. When a UCP is formed, the UCP must meet all the requirements

of subpart D of this part and this subpart that recipients are required to meet.

(c) You must take all the following steps in determining whether a DBE firm meets the

standards of subpart D of this part:

(1) Perform an on-site visit to the offices of the firm. You must interview the principal
officers of the firm and review their re sume s and/or work histories. You must also
perform an on-site visit to job sites if there are such sites on which the firm is working at
the time of the eligibility investigation in your jurisdiction or local area. You may rely
upon the site visit report of any other recipient with respect to a firm applying for

certification;

(2) If the firm is a corporation, analyze the ownership of stock in the firm;
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(3) Analyze the bonding and financial capacity of the firm;

(4) Determine the work history of the firm, including contracts it has received and work it

has completed;

(5) Obtain a statement from the firm of the type of work it prefers to perform as part of

the DBE program and its preferred locations for performing the work, if any;

(6) Obtain or compile a list of the equipment owned by or available to the firm and the
licenses the firm and its key personnel possess to perform the work it seeks to do as

part of the DBE program;

(7) Require potential DBEs to complete and submit an appropriate application form,
unless the potential DBE is an SBA certified firm applying pursuant to the DOT/SBA
MOU.

(i) You must use the application form provided in Appendix F to this part without change
or revision. However, you may provide in your DBE program, with the approval of the
concerned operating administration, for supplementing the form by requesting additional

information not inconsistent with this part.

(i) You must make sure that the applicant attests to the accuracy and truthfulness of the
information on the application form. This shall be done either in the form of an affidavit
sworn to by the applicant before a person who is authorized by state law to administer
oaths or in the form of an unsworn declaration executed under penalty of perjury of the

laws of the United States.

(i) You must review all information on the form prior to making a decision about the

eligibility of the firm.

(d) When another recipient, in connection with its consideration of the eligibility of a firm,
makes a written request for certification information you have obtained about that firm
(e.g., including application materials or the report of a site visit, if you have made one to

the firm), you must promptly make the information available to the other recipient.
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(e) When another DOT recipient has certified a firm, you have discretion to take any of

the following actions:
(1) Certify the firm in reliance on the certification decision of the other recipient;

(2) Make an independent certification decision based on documentation provided by the
other recipient, augmented by any additional information you require the applicant to

provide; or

(3) Require the applicant to go through your application process without regard to the

action of the other recipient.

(f) Subject to the approval of the concerned operating administration as part of your
DBE program, you may impose a reasonable application fee for certification. Fee

waivers shall be made in appropriate cases.

(g9) You must safeguard from disclosure to unauthorized persons information gathered
as part of the certification process that may reasonably be regarded as proprietary or
other confidential business information, consistent with applicable Federal, state, and

local law.

(h) Once you have certified a DBE, it shall remain certified for a period of at least three
years unless and until its certification has been removed through the procedures of
§26.87. You may not require DBEs to reapply for certification as a condition of
continuing to participate in the program during this three-year period, unless the factual

basis on which the certification was made changes.

(i) If you are a DBE, you must inform the recipient or UCP in writing of any change in
circumstances affecting your ability to meet size, disadvantaged status, ownership, or
control requirements of this part or any material change in the information provided in

your application form.

(1) Changes in management responsibility among members of a limited liability

company are covered by this requirement.
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(2) You must attach supporting documentation describing in detail the nature of such

changes.

(3) The notice must take the form of an affidavit sworn to by the applicant before a
person who is authorized by state law to administer oaths or of an unsworn declaration
executed under penalty of perjury of the laws of the United States. You must provide the
written notification within 30 days of the occurrence of the change. If you fail to make
timely notification of such a change, you will be deemed to have failed to cooperate
under §26.109(c).

(j) If you are a DBE, you must provide to the recipient, every year on the anniversary of
the date of your certification, an affidavit sworn to by the firm's owners before a person
who is authorized by state law to administer oaths or an unsworn declaration executed
under penalty of perjury of the laws of the United States. This affidavit must affirm that
there have been no changes in the firm's circumstances affecting its ability to meet size,
disadvantaged status, ownership, or control requirements of this part or any material
changes in the information provided in its application form, except for changes about
which you have notified the recipient under paragraph (i) of this section. The affidavit
shall specifically affirm that your firm continues to meet SBA business size criteria and
the overall gross receipts cap of this part, documenting this affirmation with supporting
documentation of your firm's size and gross receipts. If you fail to provide this affidavit in

a timely manner, you will be deemed to have failed to cooperate under §26.109(c).

(k) If you are a recipient, you must make decisions on applications for certification within
90 days of receiving from the applicant firm all information required under this part. You
may extend this time period once, for no more than an additional 60 days, upon written
notice to the firm, explaining fully and specifically the reasons for the extension. You
may establish a different time frame in your DBE program, upon a showing that this time
frame is not feasible, and subject to the approval of the concerned operating
administration. Your failure to make a decision by the applicable deadline under this
paragraph is deemed a constructive denial of the application, on the basis of which the

firm may appeal to DOT under §26.89.
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[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35555, June 16, 2003]

§26.84 How do recipients process applications submitted pursuant to the DOT/SBA
MQOU?

(a) When an SBA-certified firm applies for certification pursuant to the DOT/SBA MOU,

you must accept the certification applications, forms and packages submitted by a firm

to the SBA for either the 8(a) BD or SDB programs, in lieu of requiring the applicant firm
to complete your own application forms and packages. The applicant may submit the
package directly, or may request that the SBA forward the package to you. Pursuant to
the MOU, the SBA will forward the package within thirty days.

(b) If necessary, you may request additional relevant information from the SBA. The

SBA will provide this additional material within forty-five days of your written request.

(c) Before certifying a firm based on its 8(a) BD or SDB certification, you must conduct
an on-site review of the firm (see §26.83(c)(1)). If the SBA conducted an on-site review,
you may rely on the SBA's report of the on-site review. In connection with this review,

you may also request additional relevant information from the firm.

(d) Unless you determine, based on the on-site review and information obtained in
connection with it, that the firm does not meet the eligibility requirements of Subpart D of

this part, you must certify the firm.

(e) You are not required to process an application for certification from an SBA-certified
firm having its principal place of business outside the state(s) in which you operate

unless there is a report of a "home state" on-site review on which you may rely.

(f) You are not required to process an application for certification from an SBA-certified
firm if the firm does not provide products or services that you use in your DOT-assisted

programs or airport concessions.

[68 FR 35555, June 16, 2003]
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826.85 How do recipients respond to requests from DBE-certified firms or the SBA made
pursuant to the DOT/SBA MOU?

(a) Upon receipt of a signed, written request from a DBE-certified firm, you must transfer
to the SBA a copy of the firm's application package. You must transfer this information

within thirty days of receipt of the request.

(b) If necessary, the SBA may make a written request to the recipient for additional
materials (e.g., the report of the on-site review). You must provide a copy of this

material to the SBA within forty-five days of the additional request.

(c) You must provide appropriate assistance to SBA-certified firms, including providing
information pertaining to the DBE application process, filing locations, required

documentation and status of applications.

[68 FR 35555, June 16, 2003]

§26.86 What rules govern recipients’ denials of initial requests for certification?

(a) When you deny a request by a firm, which is not currently certified with you, to be
certified as a DBE, you must provide the firm a written explanation of the reasons for the
denial, specifically referencing the evidence in the record that supports each reason for
the denial. All documents and other information on which the denial is based must be

made available to the applicant, on request.

(b) When you deny DBE certification to a firm certified by the SBA, you must notify the

SBA in writing. The notification must include the reason for denial.

(c) When a firm is denied certification, you must establish a time period of no more than
twelve months that must elapse before the firm may reapply to the recipient for
certification. You may provide, in your DBE program, subject to approval by the
concerned operating administration, a shorter waiting period for reapplication. The time
period for reapplication begins to run on the date the explanation required by paragraph

(a) of this section is received by the firm.
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(d) When you make an administratively final denial of certification concerning a firm, the

firm may appeal the denial to the Department under §26.89.

[64 FR 5126, Feb. 2, 1999. Redesignated and amended at 68 FR 35555, June 16, 2003]

§26.87 What procedures does a recipient use to remove a DBE's eligibility?

(a) Ineligibility complaints. (1) Any person may file with you a written complaint alleging
that a currently-certified firm is ineligible and specifying the alleged reasons why the firm
is ineligible. You are not required to accept a general allegation that a firm is ineligible or
an anonymous complaint. The complaint may include any information or arguments
supporting the complainant's assertion that the firm is ineligible and should not continue
to be certified. Confidentiality of complainants' identities must be protected as provided
in §26.109(b).

(2) You must review your records concerning the firm, any material provided by the firm
and the complainant, and other available information. You may request additional

information from the firm or conduct any other investigation that you deem necessary.

(3) If you determine, based on this review, that there is reasonable cause to believe that
the firm is ineligible, you must provide written notice to the firm that you propose to find
the firm ineligible, setting forth the reasons for the proposed determination. If you
determine that such reasonable cause does not exist, you must notify the complainant
and the firm in writing of this determination and the reasons for it. All statements of
reasons for findings on the issue of reasonable cause must specifically reference the

evidence in the record on which each reason is based.

(b) Recipient-initiated proceedings. If, based on notification by the firm of a change in its
circumstances or other information that comes to your attention, you determine that

there is reasonable cause to believe that a currently certified firm is ineligible, you must
provide written notice to the firm that you propose to find the firm ineligible, setting forth

the reasons for the proposed determination. The statement of reasons for the finding of

Attachment A 66 of 104



reasonable cause must specifically reference the evidence in the record on which each

reason is based.

(c) DOT directive to initiate proceeding. (1) If the concerned operating administration
determines that information in your certification records, or other information available to
the concerned operating administration, provides reasonable cause to believe that a
firm you certified does not meet the eligibility criteria of this part, the concerned
operating administration may direct you to initiate a proceeding to remove the firm's

certification.

(2) The concerned operating administration must provide you and the firm a notice
setting forth the reasons for the directive, including any relevant documentation or other

information.

(3) You must immediately commence and prosecute a proceeding to remove eligibility

as provided by paragraph (b) of this section.

(d) Hearing. When you notify a firm that there is reasonable cause to remove its
eligibility, as provided in paragraph (a), (b), or (c) of this section, you must give the firm
an opportunity for an informal hearing, at which the firm may respond to the reasons for
the proposal to remove its eligibility in person and provide information and arguments

concerning why it should remain certified.

(1) In such a proceeding, you bear the burden of proving, by a preponderance of the

evidence, that the firm does not meet the certification standards of this part.

(2) You must maintain a complete record of the hearing, by any means acceptable
under state law for the retention of a verbatim record of an administrative hearing. If
there is an appeal to DOT under §26.89, you must provide a transcript of the hearing to
DOT and, on request, to the firm. You must retain the original record of the hearing. You

may charge the firm only for the cost of copying the record.

(3) The firm may elect to present information and arguments in writing, without going to

a hearing. In such a situation, you bear the same burden of proving, by a
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preponderance of the evidence, that the firm does not meet the certification standards,

as you would during a hearing.

(e) Separation of functions. You must ensure that the decision in a proceeding to
remove a firm's eligibility is made by an office and personnel that did not take part in
actions leading to or seeking to implement the proposal to remove the firm's eligibility
and are not subject, with respect to the matter, to direction from the office or personnel

who did take part in these actions.

(1) Your method of implementing this requirement must be made part of your DBE

program.

(2) The decisionmaker must be an individual who is knowledgeable about the

certification requirements of your DBE program and this part.

(3) Before a UCP is operational in its state, a small airport or small transit authority (i.e.,
an airport or transit authority serving an area with less than 250,000 population) is

required to meet this requirement only to the extent feasible.

(f) Grounds for decision. You must not base a decision to remove eligibility on a
reinterpretation or changed opinion of information available to the recipient at the time of
its certification of the firm. You may base such a decision only on one or more of the

following:

(1) Changes in the firm's circumstances since the certification of the firm by the recipient

that render the firm unable to meet the eligibility standards of this part;
(2) Information or evidence not available to you at the time the firm was certified:;

(3) Information that was concealed or misrepresented by the firm in previous

certification actions by a recipient;

(4) A change in the certification standards or requirements of the Department since you

certified the firm; or
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(5) A documented finding that your determination to certify the firm was factually

erroneous.

(9) Notice of decision. Following your decision, you must provide the firm written notice
of the decision and the reasons for it, including specific references to the evidence in
the record that supports each reason for the decision. The notice must inform the firm of
the consequences of your decision and of the availability of an appeal to the
Department of Transportation under §26.89. You must send copies of the notice to the
complainant in an ineligibility complaint or the concerned operating administration that

had directed you to initiate the proceeding.

(h) When you decertify a DBE firm certified by the SBA, you must notify the SBA in

writing. The notification must include the reason for denial.

(i) Status of firm during proceeding. (1) A firm remains an eligible DBE during the

pendancy of your proceeding to remove its eligibility.

(2) The firm does not become ineligible until the issuance of the notice provided for in

paragraph (g) of this section.

(j) Effects of removal of eligibility. When you remove a firm's eligibility, you must take the

following action:

(1) When a prime contractor has made a commitment to using the ineligible firm, or you
have made a commitment to using a DBE prime contractor, but a subcontract or
contract has not been executed before you issue the decertification notice provided for
in paragraph (g) of this section, the ineligible firm does not count toward the contract
goal or overall goal. You must direct the prime contractor to meet the contract goal with

an eligible DBE firm or demonstrate to you that it has made a good faith effort to do so.

(2) If a prime contractor has executed a subcontract with the firm before you have
notified the firm of its ineligibility, the prime contractor may continue to use the firm on
the contract and may continue to receive credit toward its DBE goal for the firm's work.

In this case, or in a case where you have let a prime contract to the DBE that was later
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ruled ineligible, the portion of the ineligible firm's performance of the contract remaining
after you issued the notice of its ineligibility shall not count toward your overall goal, but

may count toward the contract goal.

(3) Exception. If the DBE's ineligibility is caused solely by its having exceeded the size
standard during the performance of the contract, you may continue to count its

participation on that contract toward overall and contract goals.

(k) Availability of appeal. When you make an administratively final removal of a firm's
eligibility under this section, the firm may appeal the removal to the Department under
§26.89.

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35556, June 16, 2003]

§26.89 What is the process for certification appeals to the Department of Transportation?

(a)(1) If you are a firm that is denied certification or whose eligibility is removed by a
recipient, including SBA-certified firms applying pursuant to the DOT/SBA MOU, you

may make an administrative appeal to the Department.

(2) If you are a complainant in an ineligibility complaint to a recipient (including the
concerned operating administration in the circumstances provided in §26.87(c)), you
may appeal to the Department if the recipient does not find reasonable cause to
propose removing the firm's eligibility or, following a removal of eligibility proceeding,

determines that the firm is eligible.

(3) Send appeals to the following address: Department of Transportation, Office of Civil
Rights, 400 7th Street, SW, Room 5414, Washington, DC 20590.

(b) Pending the Department's decision in the matter, the recipient's decision remains in
effect. The Department does not stay the effect of the recipient's decision while it is

considering an appeal.

(c) If you want to file an appeal, you must send a letter to the Department within 90 days

of the date of the recipient's final decision, including information and arguments

Attachment A 70 of 104



concerning why the recipient's decision should be reversed. The Department may
accept an appeal filed later than 90 days after the date of the decision if the Department

determines that there was good cause for the late filing of the appeal.

(1) If you are an appellant who is a firm which has been denied certification, whose
certification has been removed, whose owner is determined not to be a member of a
designated disadvantaged group, or concerning whose owner the presumption of
disadvantage has been rebutted, your letter must state the name and address of any
other recipient which currently certifies the firm, which has rejected an application for
certification from the firm or removed the firm's eligibility within one year prior to the date
of the appeal, or before which an application for certification or a removal of eligibility is
pending. Failure to provide this information may be deemed a failure to cooperate under
§26.109(c).

(2) If you are an appellant other than one described in paragraph (c)(1) of this section,
the Department will request, and the firm whose certification has been questioned shall
promptly provide, the information called for in paragraph (c)(1) of this section. Failure to

provide this information may be deemed a failure to cooperate under §26.109(c).

(d) When it receives an appeal, the Department requests a copy of the recipient's
complete administrative record in the matter. If you are the recipient, you must provide
the administrative record, including a hearing transcript, within 20 days of the
Department's request. The Department may extend this time period on the basis of a
recipient's showing of good cause. To facilitate the Department's review of a recipient's
decision, you must ensure that such administrative records are well organized, indexed,
and paginated. Records that do not comport with these requirements are not acceptable
and will be returned to you to be corrected immediately. If an appeal is brought
concerning one recipient's certification decision concerning a firm, and that recipient
relied on the decision and/or administrative record of another recipient, this requirement

applies to both recipients involved.

(e) The Department makes its decision based solely on the entire administrative record.

The Department does not make a de novo review of the matter and does not conduct a
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hearing. The Department may supplement the administrative record by adding relevant
information made available by the DOT Office of Inspector General; Federal, state, or
local law enforcement authorities; officials of a DOT operating administration or other

appropriate DOT office; a recipient; or a firm or other private party.

(f) As a recipient, when you provide supplementary information to the Department, you
shall also make this information available to the firm and any third-party complainant
involved, consistent with Federal or applicable state laws concerning freedom of
information and privacy. The Department makes available, on request by the firm and
any third-party complainant involved, any supplementary information it receives from

any source.

(1) The Department affirms your decision unless it determines, based on the entire
administrative record, that your decision is unsupported by substantial evidence or
inconsistent with the substantive or procedural provisions of this part concerning

certification.

(2) If the Department determines, after reviewing the entire administrative record, that
your decision was unsupported by substantial evidence or inconsistent with the
substantive or procedural provisions of this part concerning certification, the Department
reverses your decision and directs you to certify the firm or remove its eligibility, as
appropriate. You must take the action directed by the Department's decision

immediately upon receiving written notice of it.

(3) The Department is not required to reverse your decision if the Department
determines that a procedural error did not result in fundamental unfairness to the

appellant or substantially prejudice the opportunity of the appellant to present its case.

(4) If it appears that the record is incomplete or unclear with respect to matters likely to
have a significant impact on the outcome of the case, the Department may remand the
record to you with instructions seeking clarification or augmentation of the record before

making a finding. The Department may also remand a case to you for further
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proceedings consistent with Department instructions concerning the proper application

of the provisions of this part.

(5) The Department does not uphold your decision based on grounds not specified in

your decision.

(6) The Department's decision is based on the status and circumstances of the firm as

of the date of the decision being appealed.

(7) The Department provides written notice of its decision to you, the firm, and the
complainant in an ineligibility complaint. A copy of the notice is also sent to any other
recipient whose administrative record or decision has been involved in the proceeding
(see paragraph (d) of this section). The Department will also notify the SBA in writing
when DOT takes an action on an appeal that results in or confirms a loss of eligibility to
any SBA-certified firm. The notice includes the reasons for the Department's decision,
including specific references to the evidence in the record that supports each reason for

the decision.

(8) The Department's policy is to make its decision within 180 days of receiving the
complete administrative record. If the Department does not make its decision within this
period, the Department provides written notice to concerned parties, including a
statement of the reason for the delay and a date by which the appeal decision will be

made.

(g) All decisions under this section are administratively final, and are not subject to

petitions for reconsideration.

[64 FR 5126, Feb. 2, 1999, as amended at 65 FR 68951, Nov. 15, 2000; 68 FR 35556, June 16, 2003]

§26.91 What actions do recipients take following DOT certification appeal decisions?

(a) If you are the recipient from whose action an appeal under §26.89 is taken, the

decision is binding. It is not binding on other recipients.
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(b) If you are a recipient to which a DOT determination under §26.89 is applicable, you

must take the following action:

(1) If the Department determines that you erroneously certified a firm, you must remove
the firm's eligibility on receipt of the determination, without further proceedings on your
part. Effective on the date of your receipt of the Department's determination, the

consequences of a removal of eligibility set forth in §26.87(i) take effect.

(2) If the Department determines that you erroneously failed to find reasonable cause to
remove the firm's eligibility, you must expeditiously commence a proceeding to

determine whether the firm's eligibility should be removed, as provided in §26.87.

(3) If the Department determines that you erroneously declined to certify or removed the
eligibility of the firm, you must certify the firm, effective on the date of your receipt of the

written notice of Department's determination.

(4) If the Department determines that you erroneously determined that the presumption
of social and economic disadvantage either should or should not be deemed rebutted,

you must take appropriate corrective action as determined by the Department.
(5) If the Department affirms your determination, no further action is necessary.

(c) Where DOT has upheld your denial of certification to or removal of eligibility from a
firm, or directed the removal of a firm's eligibility, other recipients with whom the firm is
certified may commence a proceeding to remove the firm's eligibility under §26.87. Such
recipients must not remove the firm's eligibility absent such a proceeding. Where DOT
has reversed your denial of certification to or removal of eligibility from a firm, other
recipients must take the DOT action into account in any certification action involving the
firm. However, other recipients are not required to certify the firm based on the DOT

decision.
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Subpart F -- Compliance and Enforcement
§26.101 What compliance procedures apply to recipients?

(a) If you fail to comply with any requirement of this part, you may be subject to formal
enforcement action under §26.103 or §26.105 or appropriate program sanctions by the
concerned operating administration, such as the suspension or termination of Federal
funds, or refusal to approve projects, grants or contracts until deficiencies are remedied.
Program sanctions may include, in the case of the FHWA program, actions provided for
under 23 CFR 1.36; in the case of the FAA program, actions consistent with 49 U.S.C.
47106(d), 47111(d), and 47122; and in the case of the FTA program, any actions
permitted under 49 U.S.C. chapter 53 or applicable FTA program requirements.

(b) As provided in statute, you will not be subject to compliance actions or sanctions for
failing to carry out any requirement of this part because you have been prevented from
complying because a Federal court has issued a final order in which the court found that

the requirement is unconstitutional.

§26.103 What enforcement actions apply in FHWA and FTA programs?

The provisions of this section apply to enforcement actions under FHWA and FTA

programs:

(a) Noncompliance complaints. Any person who believes that a recipient has failed to
comply with its obligations under this part may file a written complaint with the
concerned operating administration's Office of Civil Rights. If you want to file a
complaint, you must do so no later than 180 days after the date of the alleged violation
or the date on which you learned of a continuing course of conduct in violation of this
part. In response to your written request, the Office of Civil Rights may extend the time
for filing in the interest of justice, specifying in writing the reason for so doing. The Office
of Civil Rights may protect the confidentiality of your identity as provided in §26.109(b).
Complaints under this part are limited to allegations of violation of the provisions of this

part.

(b) Compliance reviews. The concerned operating administration may review the

recipient's compliance with this part at any time, including reviews of paperwork and on-
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site reviews, as appropriate. The Office of Civil Rights may direct the operating

administration to initiate a compliance review based on complaints received.

(c) Reasonable cause notice. If it appears, from the investigation of a complaint or the
results of a compliance review, that you, as a recipient, are in noncompliance with this
part, the appropriate DOT office promptly sends you, return receipt requested, a written
notice advising you that there is reasonable cause to find you in noncompliance. The
notice states the reasons for this finding and directs you to reply within 30 days

concerning whether you wish to begin conciliation.

(d) Conciliation. (1) If you request conciliation, the appropriate DOT office shall pursue
conciliation for at least 30, but not more than 120, days from the date of your request.
The appropriate DOT office may extend the conciliation period for up to 30 days for

good cause, consistent with applicable statutes.

(2) If you and the appropriate DOT office sign a conciliation agreement, then the matter
is regarded as closed and you are regarded as being in compliance. The conciliation
agreement sets forth the measures you have taken or will take to ensure compliance.
While a conciliation agreement is in effect, you remain eligible for FHWA or FTA

financial assistance.

(3) The concerned operating administration shall monitor your implementation of the
conciliation agreement and ensure that its terms are complied with. If you fail to carry

out the terms of a conciliation agreement, you are in noncompliance.

(4) If you do not request conciliation, or a conciliation agreement is not signed within the

time provided in paragraph (d)(1) of this section, then enforcement proceedings begin.
(e) Enforcement actions. (1) Enforcement actions are taken as provided in this subpart.

(2) Applicable findings in enforcement proceedings are binding on all DOT offices.
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826.105 What enforcement actions apply in FAA programs?

(a) Compliance with all requirements of this part by airport sponsors and other
recipients of FAA financial assistance is enforced through the procedures of Title 49 of
the United States Code, including 49 U.S.C. 47106(d), 47111(d), and 47122, and

regulations implementing them.

(b) The provisions of §26.103(b) and this section apply to enforcement actions in FAA

programs.

(c) Any person who knows of a violation of this part by a recipient of FAA funds may file
a complaint under 14 CFR part 16 with the Federal Aviation Administration Office of
Chief Counsel.

826.107 What enforcement actions apply to firms participating in the DBE program?

(a) If you are a firm that does not meet the eligibility criteria of subpart D of this part and
that attempts to participate in a DOT-assisted program as a DBE on the basis of false,

fraudulent, or deceitful statements or representations or under circumstances indicating
a serious lack of business integrity or honesty, the Department may initiate suspension

or debarment proceedings against you under 49 CFR part 29.

(b) If you are a firm that, in order to meet DBE contract goals or other DBE program
requirements, uses or attempts to use, on the basis of false, fraudulent or deceitful
statements or representations or under circumstances indicating a serious lack of
business integrity or honesty, another firm that does not meet the eligibility criteria of
subpart D of this part, the Department may initiate suspension or debarment

proceedings against you under 49 CFR part 29.

(c) In a suspension or debarment proceeding brought under paragraph (a) or (b) of this
section, the concerned operating administration may consider the fact that a purported
DBE has been certified by a recipient. Such certification does not preclude the

Department from determining that the purported DBE, or another firm that has used or

attempted to use it to meet DBE goals, should be suspended or debarred.
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(d) The Department may take enforcement action under 49 CFR Part 31, Program
Fraud and Civil Remedies, against any participant in the DBE program whose conduct

is subject to such action under 49 CFR part 31.

(e) The Department may refer to the Department of Justice, for prosecution under 18
U.S.C. 1001 or other applicable provisions of law, any person who makes a false or
fraudulent statement in connection with participation of a DBE in any DOT-assisted

program or otherwise violates applicable Federal statutes.

826.109 What are the rules governing information, confidentiality, cooperation, and
intimidation or retaliation?

(a) Availability of records. (1) In responding to requests for information concerning any
aspect of the DBE program, the Department complies with provisions of the Federal
Freedom of Information and Privacy Acts (5 U.S.C. 552 and 552a). The Department
may make available to the public any information concerning the DBE program release

of which is not prohibited by Federal law.

(2) Notwithstanding any provision of Federal or state law, you must not release
information that may be reasonably be construed as confidential business information to
any third party without the written consent of the firm that submitted the information.
This includes applications for DBE certification and supporting documentation.
However, you must transmit this information to DOT in any certification appeal
proceeding under §26.89 in which the disadvantaged status of the individual is in

question.

(b) Confidentiality of information on complainants. Notwithstanding the provisions of
paragraph (a) of this section, the identity of complainants shall be kept confidential, at
their election. If such confidentiality will hinder the investigation, proceeding or hearing,
or result in a denial of appropriate administrative due process to other parties, the
complainant must be advised for the purpose of waiving the privilege. Complainants are
advised that, in some circumstances, failure to waive the privilege may result in the

closure of the investigation or dismissal of the proceeding or hearing. FAA follows the
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procedures of 14 CFR part 16 with respect to confidentiality of information in

complaints.

(c) Cooperation. All participants in the Department's DBE program (including, but not
limited to, recipients, DBE firms and applicants for DBE certification, complainants and
appellants, and contractors using DBE firms to meet contract goals) are required to
cooperate fully and promptly with DOT and recipient compliance reviews, certification
reviews, investigations, and other requests for information. Failure to do so shall be a
ground for appropriate action against the party involved (e.g., with respect to recipients,
a finding of noncompliance; with respect to DBE firms, denial of certification or removal
of eligibility and/or suspension and debarment; with respect to a complainant or
appellant, dismissal of the complaint or appeal; with respect to a contractor which uses
DBE firms to meet goals, findings of non-responsibility for future contracts and/or

suspension and debarment).

(d) Intimidation and retaliation. If you are a recipient, contractor, or any other participant
in the program, you must not intimidate, threaten, coerce, or discriminate against any
individual or firm for the purpose of interfering with any right or privilege secured by this
part or because the individual or firm has made a complaint, testified, assisted, or
participated in any manner in an investigation, proceeding, or hearing under this part. If

you violate this prohibition, you are in noncompliance with this part.

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35556, June 16, 2003]

Appendix A to Part 26 -- Guidance Concerning Good Faith Efforts

I. When, as a recipient, you establish a contract goal on a DOT-assisted contract, a bidder must, in order
to be responsible and/or responsive, make good faith efforts to meet the goal. The bidder can meet this
requirement in either of two ways. First, the bidder can meet the goal, documenting commitments for
participation by DBE firms sufficient for this purpose. Second, even if it doesn't meet the goal, the bidder
can document adequate good faith efforts. This means that the bidder must show that it took all

necessary and reasonable steps to achieve a DBE goal or other requirement of this part which, by their
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scope, intensity, and appropriateness to the objective, could reasonably be expected to obtain sufficient

DBE participation, even if they were not fully successful.

. In any situation in which you have established a contract goal, part 26 requires you to use the good
faith efforts mechanism of this part. As a recipient, it is up to you to make a fair and reasonable judgment
whether a bidder that did not meet the goal made adequate good faith efforts. It is important for you to
consider the quality, quantity, and intensity of the different kinds of efforts that the bidder has made. The
efforts employed by the bidder should be those that one could reasonably expect a bidder to take if the
bidder were actively and aggressively trying to obtain DBE participation sufficient to meet the DBE
contract goal. Mere pro forma efforts are not good faith efforts to meet the DBE contract requirements.
We emphasize, however, that your determination concerning the sufficiency of the firm's good faith efforts

is a judgment call: meeting quantitative formulas is not required.

[ll. The Department also strongly cautions you against requiring that a bidder meet a contract goal (i.e.,
obtain a specified amount of DBE participation) in order to be awarded a contract, even though the bidder
makes an adequate good faith efforts showing. This rule specifically prohibits you from ignoring bona fide
good faith efforts.

IV. The following is a list of types of actions which you should consider as part of the bidder's good faith
efforts to obtain DBE participation. It is not intended to be a mandatory checklist, nor is it intended to be

exclusive or exhaustive. Other factors or types of efforts may be relevant in appropriate cases.

A. Soliciting through all reasonable and available means (e.g. attendance at pre-bid meetings, advertising
and/or written notices) the interest of all certified DBEs who have the capability to perform the work of the
contract. The bidder must solicit this interest within sufficient time to allow the DBEs to respond to the
solicitation. The bidder must determine with certainty if the DBEs are interested by taking appropriate

steps to follow up initial solicitations.

B. Selecting portions of the work to be performed by DBEs in order to increase the likelihood that the DBE
goals will be achieved. This includes, where appropriate, breaking out contract work items into
economically feasible units to facilitate DBE participation, even when the prime contractor might otherwise

prefer to perform these work items with its own forces.

C. Providing interested DBEs with adequate information about the plans, specifications, and requirements

of the contract in a timely manner to assist them in responding to a solicitation.

D. (1) Negotiating in good faith with interested DBEs. It is the bidder's responsibility to make a portion of
the work available to DBE subcontractors and suppliers and to select those portions of the work or
material needs consistent with the available DBE subcontractors and suppliers, so as to facilitate DBE

participation. Evidence of such negotiation includes the names, addresses, and telephone numbers of
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DBEs that were considered; a description of the information provided regarding the plans and
specifications for the work selected for subcontracting; and evidence as to why additional agreements

could not be reached for DBEs to perform the work.

(2) A bidder using good business judgment would consider a number of factors in negotiating with
subcontractors, including DBE subcontractors, and would take a firm's price and capabilities as well as
contract goals into consideration. However, the fact that there may be some additional costs involved in
finding and using DBEs is not in itself sufficient reason for a bidder's failure to meet the contract DBE
goal, as long as such costs are reasonable. Also, the ability or desire of a prime contractor to perform the
work of a contract with its own organization does not relieve the bidder of the responsibility to make good
faith efforts. Prime contractors are not, however, required to accept higher quotes from DBEs if the price

difference is excessive or unreasonable.

E. Not rejecting DBEs as being unqualified without sound reasons based on a thorough investigation of
their capabilities. The contractor's standing within its industry, membership in specific groups,
organizations, or associations and political or social affiliations (for example union vs. non-union
employee status) are not legitimate causes for the rejection or non-solicitation of bids in the contractor's

efforts to meet the project goal.

F. Making efforts to assist interested DBEs in obtaining bonding, lines of credit, or insurance as required

by the recipient or contractor.

G. Making efforts to assist interested DBEs in obtaining necessary equipment, supplies, materials, or

related assistance or services.

H. Effectively using the services of available minority/women community organizations; minority/women
contractors' groups; local, state, and Federal minority/women business assistance offices; and other
organizations as allowed on a case-by-case basis to provide assistance in the recruitment and placement
of DBEs.

V. In determining whether a bidder has made good faith efforts, you may take into account the
performance of other bidders in meeting the contract. For example, when the apparent successful bidder
fails to meet the contract goal, but others meet it, you may reasonably raise the question of whether, with
additional reasonable efforts, the apparent successful bidder could have met the goal. If the apparent
successful bidder fails to meet the goal, but meets or exceeds the average DBE participation obtained by
other bidders, you may view this, in conjunction with other factors, as evidence of the apparent successful

bidder having made good faith efforts.
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Appendix B to Part 26 -- Uniform Report of DBE Awards or Commitments and Payments

Form

INSTRUCTIONS FOR COMPLETING THE UNIFORM REFORT OF DBE AWARDS OR COMMITMENTS AND
FAYMENTS

1. Iedicase the DOT Opersting Admimistraton (D43 that provabes
wour Federl financial assistance.  [F sssistance comes from mor
than cee OA, us: srparaee meporting fomms for cach AL 1P you sre am
FTA visipiont, melizaty your Venldor Mumber in the spece provindiol

2. IWvou ace sm FAA recpiced, indicale the releviat AP Musaber
convgred by the ropoel 1T mom 1Ban &%, aicach & sepamie shee,

3, Specity the Fedsrnl flscal vear {le., Ocioher 1 - Sepoensher 30 in
which the coversil feportieg periad fafls.

4. Siabe the daie of submassion of this repaon.

4. Check the spproprisie bon that indicates the repocting period
that the datm provided in chis repoct covers.  IE this report is duoe
June 1, dafa should cowver October | — Barch 31, 1 this report i=
dpe December 1, &ata shonld cover April | — Ssptersber 300 07 this
remt is dus o the FAA. data should cover the eniire year,

B Maike of dae i pent.

T. Stomie your enmmal DHE gealis) established for the Fedemi fiscol
weiir of this report 1o be submitted to and approved by the relovant
. Your Ovemall feal is b be reporded 25 well a5 the breakdown
for specific Bace Copscioms and Bace Meutral Goals (both of whish
include gomler-corsconsmeutral goeals), The Race Tongcious Ooal
partian should be b on progmams that focus on eed provide
bemelits ooly for DEEs  The use of contact goals is 2 primary
cxnmgple of 4 Hace Conscious measure.  The Boce Mewml Goeal
portion shoold include programs chae, while benefiting DBES, arc
not sclely formed on DBE firms.  For example, a small basiness
oatreach  program, techmacal aszistance, and prompd  payment
clouses cem psswi a wide wriey of businesses m addilen ko
befping DBE s

B0 The amsounls = iberrs BUARMT shoubd snclude afl npss of
PG conirests awinded and all pee of subsonirects owanded of
commicted,  inchading:  professiosal  of  comswlint services
construgtion., purcdaze of masrials o suppless, lease or parchise of
cquipment amd any ofer vpes of services.  All dollar amounts are
o reflect anly the Federal share of such contmacts, and should be
roesded to the nearest dollar,

BiAL  Provide the gotal dolbr spouni for all prme contracis
asgisted with DOT funds thar wen: awardid during this reparting
[rerind.

(B Provide the jpial_gumbeg of oll prime contracis asssied with
DOT funds thae were 2worded during this reporming period.

BiCh Frnm e solal dedlar amount awarded in item 3043 provide
Eae ol awarded 1o certifed DBEEs during this reporiing
pried

DL From the ool nuieker of grene contracts aweeded o em
AL specify the punysgr wworded 1o certified DEEs during this
reporting period.

8(Ey From the total dollars awarded in B{(C), provide the doliar
amoant awarded w0 DBEs though the use of Roer Conscious
opthads, See the delfimiem of Race Comsciong Goal m e 7 and
Ik explanation of project pes n item 8 W ioclude (0 your
calealaring

#(F). From the toinl number of prime conmracts aearded in (0L
specify the pumber swarded 10 DBEs through Roor Conscious
meibmls.

801, From the total doller amount swarded im item 8T, provide
the doflar amoqps awarded o corified DBEs through the e of
B Mywtral mothiosds,  See o defimition of Bisow Nuutal Gl in
iteny 7 aned the explanation of project Types m viem B 10 inchede

WML From the il nusber of prime contmes awanded in B0,
specify the paupher swarded o DEE: thiongh Bace Meatal neethods

8. Of all prime contrects awarded this reparting persod, calculars
the percendage poing to DBEs. Divide the dollar omount in sem
B{C) by the dollar amount in item B{A) bo derive this percentage.
Rourd perceniage to the meamest tomth.

AFMIE Brems WAFMI are derived i fhe sung way as ibems 84k
BLI), cxoept thal thess aaleulations shonld be based oo subcontracts
rther then prinse conmoess,  Unlike peime contracts, which may
anly he awasdad, asbonniiesty miy be sher swnrdsd oF commminsd

1AJ11iT1. For all DEEs awarded prisse contmacts and awarded or
cormmitied subconirocts as indicated in 8{C(D) and §(C(D), break
the data dows furiier by dotal doller smount a= well as the pomber
al all comracts poing b wch ethnie grosp as owell as 0 non-
misonity women, The “Oihe™ coepory mciedes thope [HF: wha
are not members of e | gtively  dismd pad  pronjEs
lready listed, bot who are determéned eligibde for the DHE progrem
an an individual basis {eg. a Caucasizn male with a disability).  The
TOTALS vahse in UNED) should zqual she sum of &(C) plus 93, and
simalirly, the TOTALS valug im 11(H} showld equal the sum of B
plus DY, Codamn | should anly be Glled oul if this report 35 doe
an Déeember 1,2z indicated in #em 5. The valees for this column
are derivedd by sididing the vabais repentid in colenn Hoin yoor T
report with the values reperted in this second repie,

12(a), Trovide the toeal pumber of prme comrie compleced
during this reponing perod chat kod Bace Conscios goale  Rece
Conscipws contmcts ame those with comiract goals or another Race
Corsciows measune,

12{[H). Provide the total dollar vahee of prime contracts completed
this meporiing pericd that had Bace Conscious goals.

1200 Provide the otal dollar amownt of DEE participation on ali
REece Copcious prime coetracts completed this reporting peeriod
thet wag seessary o meet the contrset gaals on thems  Thie applies
anly vo Race Consclous primes conireis

12{[¥. Provide the actual ol DBE panicipation in dollars oo the
rCe conscious prime contracts completed this reponing period.

15E)R OF all the prime contracts complebd this reporting perind,
galculate the percentape of DBE padicipation. [Hvide the sclil
toral dollar smount i 12000 by the total dofler valoe providad is
12(B) 50 derive this percenbape. Rowmd 1o the nearest tentl.

I5ARTHE)R hems 13A-03(E) are denived in the same manner as
items VM A)LXE), except these figures should be based on Hace
Meeutml prime coninots (e, those with N0 Tace CONSCENUS MEsInzs).

l&(AR14E) Cakulate the wtls for cach cobamn by adding the
race conscivus and newntral figures provided in wach ow abowe.

15. Mame of the Aothorted Representative proparing this forme
16, Signabare of the Aithorped Represenialive,

17, Phone mumber of the Auhormed Represenastive

1R, Fax number of the Amhorized Represemative.

“*Submit veur cemplited repeet oe your Rigiosal sx Divisien Officy.
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[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35556, June 16, 2003]
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Appendix C to Part 26 -- DBE Business Development Program Guidelines

The purpose of this program element is to further the development of DBEs, including but not limited to
assisting them to move into non-traditional areas of work and/or compete in the marketplace outside the

DBE program, via the provision of training and assistance from the recipient.

(A) Each firm that participates in a recipient's business development program (BDP) program is subject to
a program term determined by the recipient. The term should consist of two stages; a developmental

stage and a transitional stage.

(B) In order for a firm to remain eligible for program participation, it must continue to meet all eligibility

criteria contained in part 26.

(C) By no later than 6 months of program entry, the participant should develop and submit to the recipient
a comprehensive business plan setting forth the participant's business targets, objectives and goals. The
participant will not be eligible for program benefits until such business plan is submitted and approved by
the recipient. The approved business plan will constitute the participant's short and long term goals and
the strategy for developmental growth to the point of economic viability in non-traditional areas of work

and/or work outside the DBE program.
(D) The business plan should contain at least the following:

(1) An analysis of market potential, competitive environment and other business analyses estimating the
program participant's prospects for profitable operation during the term of program participation and after

graduation from the program.

(2) An analysis of the firm's strengths and weaknesses, with particular attention paid to the means of
correcting any financial, managerial, technical, or labor conditions which could impede the participant

from receiving contracts other than those in traditional areas of DBE participation.

(3) Specific targets, objectives, and goals for the business development of the participant during the next
two years, utilizing the results of the analysis conducted pursuant to paragraphs (C) and (D)(1) of this

appendix;

(4) Estimates of contract awards from the DBE program and from other sources which are needed to

meet the objectives and goals for the years covered by the business plan; and
(5) Such other information as the recipient may require.

(E) Each participant should annually review its currently approved business plan with the recipient and
modify the plan as may be appropriate to account for any changes in the firm's structure and redefined

needs. The currently approved plan should be considered the applicable plan for all program purposes
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until the recipient approves in writing a modified plan. The recipient should establish an anniversary date

for review of the participant's business plan and contract forecasts.

(F) Each participant should annually forecast in writing its need for contract awards for the next program
year and the succeeding program year during the review of its business plan conducted under paragraph
(E) of this appendix. Such forecast should be included in the participant's business plan. The forecast

should include:

(1) The aggregate dollar value of contracts to be sought under the DBE program, reflecting compliance

with the business plan;

(2) The aggregate dollar value of contracts to be sought in areas other than traditional areas of DBE

participation;
(3) The types of contract opportunities being sought, based on the firm's primary line of business; and

(4) Such other information as may be requested by the recipient to aid in providing effective business

development assistance to the participant.

(G) Program participation is divided into two stages; (1) a developmental stage and (2) a transitional
stage. The developmental stage is designed to assist participants to overcome their social and economic
disadvantage by providing such assistance as may be necessary and appropriate to enable them to
access relevant markets and strengthen their financial and managerial skills. The transitional stage of
program participation follows the developmental stage and is designed to assist participants to overcome,
insofar as practical, their social and economic disadvantage and to prepare the participant for leaving the

program.

(H) The length of service in the program term should not be a pre-set time frame for either the
developmental or transitional stages but should be figured on the number of years considered necessary
in normal progression of achieving the firm's established goals and objectives. The setting of such time
could be factored on such items as, but not limited to, the number of contracts, aggregate amount of the

contract received, years in business, growth potential, etc.

(I) Beginning in the first year of the transitional stage of program participation, each participant should
annually submit for inclusion in its business plan a transition management plan outlining specific steps to
promote profitable business operations in areas other than traditional areas of DBE participation after
graduation from the program. The transition management plan should be submitted to the recipient at the
same time other modifications are submitted pursuant to the annual review under paragraph (E) of this
section. The plan should set forth the same information as required under paragraph (F) of steps the

participant will take to continue its business development after the expiration of its program term.

Attachment A 85 of 104



(J) When a participant is recognized as successfully completing the program by substantially achieving
the targets, objectives and goals set forth in its program term, and has demonstrated the ability to
compete in the marketplace, its further participation within the program may be determined by the

recipient.

(K) In determining whether a concern has substantially achieved the goals and objectives of its business

plan, the following factors, among others, should be considered by the recipient:

(1) Profitability;

(2) Sales, including improved ratio of non-traditional contracts to traditional-type contracts;
(3) Net worth, financial ratios, working capital, capitalization, access to credit and capital;
(4) Ability to obtain bonding;

(5) A positive comparison of the DBE's business and financial profile with profiles of non-DBE businesses

in the same area or similar business category; and
(6) Good management capacity and capability.

(L) Upon determination by the recipient that the participant should be graduated from the developmental
program, the recipient should notify the participant in writing of its intent to graduate the firm in a letter of
notification. The letter of notification should set forth findings, based on the facts, for every material issue
relating to the basis of the program graduation with specific reasons for each finding. The letter of
notification should also provide the participant 45 days from the date of service of the letter to submit in

writing information that would explain why the proposed basis of graduation is not warranted.

(M) Participation of a DBE firm in the program may be discontinued by the recipient prior to expiration of
the firm's program term for good cause due to the failure of the firm to engage in business practices that
will promote its competitiveness within a reasonable period of time as evidenced by, among other
indicators, a pattern of inadequate performance or unjustified delinquent performance. Also, the recipient
can discontinue the participation of a firm that does not actively pursue and bid on contracts, and a firm
that, without justification, regularly fails to respond to solicitations in the type of work it is qualified for and
in the geographical areas where it has indicated availability under its approved business plan. The

recipient should take such action if over a 2-year period a DBE firm exhibits such a pattern.

Appendix D to Part 26 -- Mentor-Prote ge Program Guidelines

(A) The purpose of this program element is to further the development of DBEs, including but not limited

to assisting them to move into non-traditional areas of work and/or compete in the marketplace outside
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the DBE program, via the provision of training and assistance from other firms. To operate a mentor-prote

ge program, a recipient must obtain the approval of the concerned operating administration.

(B)(1) Any mentor-prote ge relationship shall be based on a written development plan, approved by the
recipient, which clearly sets forth the objectives of the parties and their respective roles, the duration of
the arrangement and the services and resources to be provided by the mentor to the prote ge . The
formal mentor-protege agreement may set a fee schedule to cover the direct and indirect cost for such
services rendered by the mentor for specific training and assistance to the prote ge through the life of the
agreement. Services provided by the mentor may be reimbursable under the FTA, FHWA, and FAA

programs.

(2) To be eligible for reimbursement, the mentor's services provided and associated costs must be
directly attributable and properly allowable to specific individual contracts. The recipient may establish a
line item for the mentor to quote the portion of the fee schedule expected to be provided during the life of
the contract. The amount claimed shall be verified by the recipient and paid on an incremental basis
representing the time the prote ge is working on the contract. The total individual contract figures
accumulated over the life of the agreement shall not exceed the amount stipulated in the original

mentor/prote ge agreement.

(C) DBEs involved in a mentor-prote ge agreement must be independent business entities which meet the
requirements for certification as defined in subpart D of this part. A prote ge firm must be certified before it
begins participation in a mentor-prote ge arrangement. If the recipient chooses to recognize mentor/prote
ge agreements, it should establish formal general program guidelines. These guidelines must be
submitted to the operating administration for approval prior to the recipient executing an individual

contractor/ subcontractor mentor-prote ge agreement.

Appendix E to Part 26 -- Individual Determinations of Social and Economic Disadvantage

The following guidance is adapted, with minor modifications, from SBA regulations concerning social and
economic disadvantage determinations (see 13 CFR 124.103(c) and 124.104).

SOCIAL DISADVANTAGE

I. Socially disadvantaged individuals are those who have been subjected to racial or ethnic prejudice or
cultural bias within American society because of their identities as members of groups and without regard
to their individual qualities. Social disadvantage must stem from circumstances beyond their control.

Evidence of individual social disadvantage must include the following elements:

(A) At least one objective distinguishing feature that has contributed to social disadvantage, such as race,
ethnic origin, gender, disability, long-term residence in an environment isolated from the mainstream of

American society, or other similar causes not common to individuals who are not socially disadvantaged;
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(B) Personal experiences of substantial and chronic social disadvantage in American society, not in other

countries; and

(C) Negative impact on entry into or advancement in the business world because of the disadvantage.
Recipients will consider any relevant evidence in assessing this element. In every case, however,
recipients will consider education, employment and business history, where applicable, to see if the

totality of circumstances shows disadvantage in entering into or advancing in the business world.

(1) Education. Recipients will consider such factors as denial of equal access to institutions of higher
education and vocational training, exclusion from social and professional association with students or
teachers, denial of educational honors rightfully earned, and social patterns or pressures which

discouraged the individual from pursuing a professional or business education.

(2) Employment. Recipients will consider such factors as unequal treatment in hiring, promotions and
other aspects of professional advancement, pay and fringe benefits, and other terms and conditions of
employment; retaliatory or discriminatory behavior by an employer or labor union; and social patterns or

pressures which have channeled the individual into non-professional or non-business fields.

(3) Business history. The recipient will consider such factors as unequal access to credit or capital,
acquisition of credit or capital under commercially unfavorable circumstances, unequal treatment in
opportunities for government contracts or other work, unequal treatment by potential customers and

business associates, and exclusion from business or professional organizations.

[I. With respect to paragraph I.(A) of this appendix, the Department notes that people with disabilities
have disproportionately low incomes and high rates of unemployment. Many physical and attitudinal
barriers remain to their full participation in education, employment, and business opportunities available to
the general public. The Americans with Disabilities Act (ADA) was passed in recognition of the
discrimination faced by people with disabilities. It is plausible that many individuals with disabilities --
especially persons with severe disabilities (e.g., significant mobility, vision, or hearing impairments) -- may

be socially and economically disadvantaged.

Ill. Under the laws concerning social and economic disadvantage, people with disabilities are not a group
presumed to be disadvantaged. Nevertheless, recipients should look carefully at individual showings of
disadvantage by individuals with disabilities, making a case-by-case judgment about whether such an
individual meets the criteria of this appendix. As public entities subject to Title Il of the ADA, recipients
must also ensure their DBE programs are accessible to individuals with disabilities. For example, physical
barriers or the lack of application and information materials in accessible formats cannot be permitted to
thwart the access of potential applicants to the certification process or other services made available to

DBEs and applicants.
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ECONOMIC DISADVANTAGE

(A) General. Economically disadvantaged individuals are socially disadvantaged individuals whose ability
to compete in the free enterprise system has been impaired due to diminished capital and credit
opportunities as compared to others in the same or similar line of business who are not socially

disadvantaged.
(B) Submission of narrative and financial information.

(1) Each individual claiming economic disadvantage must describe the conditions which are the basis for

the claim in a narrative statement, and must submit personal financial information.
(2) [Reserved]

(C) Facftors to be considered. In considering diminished capital and credit opportunities, recipients will
examine factors relating to the personal financial condition of any individual claiming disadvantaged
status, including personal income for the past two years (including bonuses and the value of company
stock given in lieu of cash), personal net worth, and the fair market value of all assets, whether
encumbered or not. Recipients will also consider the financial condition of the applicant compared to the
financial profiles of small businesses in the same primary industry classification, or, if not available, in
similar lines of business, which are not owned and controlled by socially and economically disadvantaged
individuals in evaluating the individual's access to credit and capital. The financial profiles that recipients

will compare include total assets, net sales, pre-tax profit, sales/working capital ratio, and net worth.
(D) Transfers within two years.

(1) Except as set forth in paragraph (D)(2) of this appendix, recipients will attribute to an individual
claiming disadvantaged status any assets which that individual has transferred to an immediate family
member, or to a trust, a beneficiary of which is an immediate family member, for less than fair market
value, within two years prior to a concern's application for participation in the DBE program, unless the
individual claiming disadvantaged status can demonstrate that the transfer is to or on behalf of an
immediate family member for that individual's education, medical expenses, or some other form of

essential support.

(2) Recipients will not attribute to an individual claiming disadvantaged status any assets transferred by
that individual to an immediate family member that are consistent with the customary recognition of

special occasions, such as birthdays, graduations, anniversaries, and retirements.
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(3) In determining an individual's access to capital and credit, recipients may consider any assets that the
individual transferred within such two-year period described by paragraph (D)(1) of this appendix that are

not considered in evaluating the individual's assets and net worth (e.g., transfers to charities).

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35559, June 16, 2003]

Appendix F to Part 26 -- Uniform Certification Application Form

INSTRUCTIONS FOR COMPLETING THE DISADVANTAGED BUSINESS ENTERPRISE (DBE)
FROGRAM UNIFORM CERTIFLCATION APPLICATION

HWOTE: I yeu rosguire séhdivions] spsee ke any quistion s this application, pleass stescl additional sheeets or coples s nesded,
taking earg by indicaly éa wach i saheiloipy the soctien and number of this applicatiens o wiich 2 refers.

Section I: CERTIFICATION INFORMATION

A PrieriChber Certifications

Check the appropriate hox irdicating for which
program your firm is carrently certified. [ you are
nlready cerlifizd 25 2 DRE, mdicatz in the approprate
box the name of the cemifying agency that has
previously cemified your firm, and slso imdicate

whither yous fiom bs endergone an ensite visi, 1P

your firm has already undergone an onsile
wisitireview, indicate the most recenl date of thar
revegw and the state LICP that conductied the review.
NOTE: I your lirm 15 currently certifiod under the
SEA's Bla) and'vr SDB progrums, you miy nwl bave
0 complete |kis application. You should contact vour
stale UCT ta find owt about a streamlined application
process for firms that are already certified under the
fila) and 520 progrums,

Prior/ther Applications and Privileges

Indicale whether your fin ar any of the persors listed
has ever withdmwn an application for 2 DRE program
ar an 5HA 8ia) or SIH program, or whether any have
ever been demied cenification, deceriified, debarred.
augpended. or had badding povilepes deoied or
meslrpctied by gy statle or local agency or Federal
entily. IF your snswor i v, indicale tho date of such
actian, wentify the name of the agency, and explain
Falky the nature of the action in the space provided.

Fection 2: GENERAL INFORMATION
A,  Comtnct Informatinn

(n

[

(3
()

Siaie the name and il of fhe [rorsan winn will
serve as your firm's primary contact under thas
applicalson.

Slate the legal mame of vouar firm, as mdicated m
your finms Arsls of Incorponation or chaser.
Slabe the primary phose mumber of wnar fim.
Slab: o secondary phoms: number., i any.

[4) State the date om which you andfor ench other
owmer wok macnership of the fimm

[5) Check the appropriote box that describes the

manner in which o apd epch other owne

nequired ganership of your firm. IF vou checked

“Oher,” explam m the space provided.

Check ke appropriabe box that indicaies whether

wour firma 15 “lor prodil.”

MOTE: 1f you checked “Mo,” then you do NOT

ypalify for the DBE program amd therefore do not

need to compleie the resd of s spplication. The

DBE program requites all participating firms be

for-profit enlerprises

{71 Check the appraprate box that describes ke legal
form of owrership of vour firm, o indicated in
your firm's Artiches of Incorporation or charter.
If you checked “Chher,” bricfly explain in the
space provided

(&) Cheek she sppropeise bea that midicstes wheithor
wvour Tirew has over existed ander different
oanership. & dulferent type of ownership, or a
talteremt name.  If you checked “Yes” specify
which and briefly explain the circumstnces in
Lhe space provided.

(% Indicaie in the spoces provided how many
emplayees your firm kas, specifying the namber
of employess whe work on a full-time and pari-
time binsis

{10 Specify the wanl gross receipis of your flom fo
esch of the past thees yoars, as dechared an your
[irna"s filed kax retems.

C. Relutionships with Otker Basinesses

{1y Check the appropriate box thal imdicates whether
your firm is co-locoted of any of ils hasiness
locations. or wheiber vour firm shares a
telephone namaber(s), 2 post affice box, ony pffce
space, a yard, warshouse, ather facilities, any

L]

153%  Stabe your finn's fox musber, il any. equipment, ar any office staff wiith mmy other
(63 Slate your firm's or your conlecl person's email husiness, crganizobon, of entity of any kisd, 1
atldress you answered “Yes” then specify the mame of
{7y State your finn's website address, if any. the other firmis) and brsfly expladn e nanene of
(8 Smmee the stroet address of your firm (i, the the sharcd faciditess or ether wems o the space
phsical location of ils offices — pog a post office provided.
hox acdress) (2 Chick the approgriate box 1 indicates whether
(% Siate the mailing address of vour firm, if it is &1 prosent, ar al ary Limee m the past:

differem from vouar fiom's srect address

Business Profile

[y

{2}

13

In the bax provaded, briefly doscribe the primaery
business and professional activities in which your
firm enpages.

Stale the Federal Tax 1D number of your finm =
provided an your firm's fiked tnx revors, i yoo
heve ane. This coubd also be the Social Seoarity
mumber oof the swner of your finm,

Sambe the date on which your firm was officiadly
calablmEbad, 48 staned movour lem's Artickcs of
Iscoaparaloin or charler.

{a) Yuour [irm bas been a sabsidiary of amy other
firm;

{b) Your firm comsisted of 2 partnership in
which ane or more of the partners sre other
firms;

(e} Your firm has owned any pereentage of any
oiber (i aml

{dy Your firm has had any subdidanes af its
oW,

13} Chexk the appropriote box that indicales wihether
any ather firm has ever had an ownership inberest
in wour firm
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(4) 11 you answensd “Yes™ o any of the guesbons m
(2 Wa){d}y or {3), identify the name, address and
type of business for each,

Immmediate Family Member Businesses

Check the appropriate box that mdicates whether ony

of your mnmediate famly mesbers own or manage

another company. An “mmmediate family member” is
any persen who is vour father, mather, hushband, wife,
somn,  daughter, lsronker,  sister, grandmother.
grundfather, grandion. pranddaughter, mother-in-law,
ar father-in-law, I you answered “Yes," provide the
name of cach relative, your relstbonshap io them, the
name of the company they vewn or manage, the type of
bugimess, ard whether they own or manage the
COmpany.

Section 3: WNERSHIP
Idemtify all individuals or hokling compamkes with any

vwnership interest in yowr firm, providing the

informntion requested below {(if your firm has more
tham ane owner, provide completed copies of this section
for each additional owner):

A

Backgrannd Informatian

{1} Give the name of the oaner,

{20 Ssarg hizher title of posivien witlin yoar flem.

{3} Give hig'her home phooe number.

{4} Stare histher home {street) address,

{5) Check the appropriate box that indicates this
owmer s gender.

{4) Check the appropriate box that indicates this
s ethricaly (check all that apply). 11 you
checked “(Hher,” specily this owner's ethnic
grouplidentity nof otberaise bisted,

{7} Check the appropriate box e indicate whether

this pwner is a U5 citizen.

}IF ihis ewner 5 ned o LLS, citizen, check the
approfiesaie box thil indscales whether 1l owner
is a lowhully admatted permanenl resident.  IF this
owner i5 neither a LS. citizen nor & lawfully
aelmatted permsanent resadent of the U S, then this
owner is MOT eligible for conification as o DRE
owner.  This, however, does not necessarily
disqualify your firm slhiopeiber from the DBE
pragram 1f andlher owner 15 a ULS. cilizen or
Towfually admitted permanent resident and meets
the program's other qualifying requirements,

Ovwmership Inferest

{1} Himte the nomber of wvears during which this
awner has been #n owner of yvour firm

12y Tnelicare the doltar value of this owner's inatial
investment ba acquire an ownership mderest in
your firm, broken down by cash, real estaie,
equipmend, anddor other mvestmenl.

{3y Siade the percentaye of okl ownership conlral of
your firm thar this owner posaesses,

{4) Hiale the familal relatonship of this owner Lo
exch ather owner of your firm,

{5) Indicaie the number, percemiage of the total,
class, date scguired, amd method by which this
awner acquired histher shares of sock in your
firm.

-

{

(6} Check the appropriate box that mdicabes whether
this owner performs a manogement or
supervisery fusction for any olher business. 17
yau checked “Yes,” siate the name of the pher
baginess and this cwner's function o tille held in
Lkl brusiness,

17} Check the nppropriade box that mdicates whether
this owner owns o works for any other firmis)
that has amy relationship with voar firme [ you
checked *Yes," identify the name of the other
asiness and this owner's function o titke held in
thal business. Briefly descrbe the nabure of the
husmess relabionship in the space provided.

Disadvantaged Statas

MOTE: You only need to complete this section for

ench awner that is applying for DBE qualification

(le., for each owner who s elaiming to be “soclally

and economically disadvamtaged” and whose

nwnership interest is to be cosnted toward the
control and 21% swnership requirements of the

DEE program)

{11 Indicate in the space provided the tota] Personal
Met Worlh (FNW) of each owner who is applying
for DHE qualificateon. Use the PNW calewlaror
Forme af the end of this application 0 compule
each owmer’s PRW,

{2} Check the appropriate box that indscaics whether
any trust ks over been created for the benefin of
this disadvaniaged owner.  If vou onswered
“Yes,” bricfly explain the saturc, history,
purposs, and current value of the inesis)

Section 4 CONTROL

Al

Identify your firm's Officers and Board of

Directors:

(1) In the gpace provaded, state the name, title, dae
al appomiment, ethnacity, amd gender of each
afficer of your firm,

{21 Im the space provaded, state the name, ttle, date
of appomntment, ethnicity, amsd gender of each
individunl serving on your firm's Board of
Direetors,

(31 Check the appropriate box that indieates whatker
any of your firm's officers andfor directors lisled
ahove perform & management of supervisary
function for any other business. 1 you asswered
*¥es,” identify each person by name, Bisher titke,
the name of the other business in which s'he is
ivolved, and hisher functron pecfiormed i 1kt
ather husiness.

{4y Check the Jppmnpripl:g beox that inklicades wheither
any of vour firm’s offbcers anddor directors swed
aheve awn or work for any ather firmds) that has
w relatiorship with your Airme 17 you snswered
Yes,” iﬂﬂn[l!’}’ the mame af the firm, e olTeer
ar diresior, and the nature of his'her hasiness
rednisonship with that oiber firm.

Idemtily vour firm's managemen! persommel {ly

name, title, ethnicity, ond gender) who control your

firma im the following areas:
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{1

Making financral deciaons on vour Orm's bekall,
inchuding ihe soquisibon of linos of cradit, suncty
homds, supplies, eic.;

Xy Estimating and biddimg, mcludimg cabonlation of
cnst estimates, hid preparation and subomsion;
Megotiating and comiract execution, inchuding
participation m aity of your firm®s negolsisons
il execuling coalracls on vour finn"s behalf,

%) Hiring and/or fring ol management persormet,

13

including  interviewing  and  condacting
performance evalstions;
{53y Field/Production  speralions  supervasion,

inclading site supervision. schedulmg, project
Managemsnt services, cic.;

() Office management:

(T} Markeiing and sales;

(&) Parchnsing of majar cquipment;

(%) Signing company checks (far any purpesels and

(b Conchecting any other finencial imrsactions on
youer Finm's behalf nod otheroize fisted.

{81y Check the approprinte box that mdicaies whether
any of the persens lsted in (1) throwgh (10)
shove perform a menagement or supervisory
function for any other business. If you answered
“Yios,” ilenilily ench person by mame, hisher title,
e namw of the other business in widch e is
itvelved, and has/her fuscton performsed i that
ulber bosiness.

(1Z) Check the appropriale box that mdicstes whether
any of the persons listed i {1p throcgh {10
hove o ar work for any other firm(s) that bas
2 telntipnship with vour firm. I vou answerex]
“¥es," pdentify the nones of the finm, the name of
the person. mwd the neiwre of his®er business
relationship with thal cther firm

ldicate your frm's inventory in the fallowing

calegorive:

iy Eguipgament
Hate the dvpe, make amd model. and carrend
dollar value of cach piece of equipment beld
azmil'or used by your firm.  Indicate whetber coch
piece is sither gwned or leased by your fmm.

{2} Vehicles
Hate the type, make amd model, and carrem
dellar value of cach meier vehicle held and'or
wsed by vour firn.  Indscate whether each vehacle
is either owned or leased by your fiom,

i3y Odfiee Space
Sante the strees addness of cach affice space held
anidlor used by wour fitm. Indicase whether your
fiem ownd or besses the offiee spaee and the
current didlar value of that propery o is lesse

{dy Slorage Space
Samie the stireot sddmess of each stoeape space held
mnib'or used by wour firm. Imdicate whetber your
firm owns ar leases the siorage space and the
current dodlar wnlue of that property or its lemse.

Teaes your firm rely om ony other fiem for

management functkons or employee payrodl?

Cleck the approprinie box that indicates whether your

firm relies on amy other firm Ffor managememl

fanctions o7 for emploves payroll, If you answered

E.

“¥es," boofly explain the nabare of that reliance and
the extent to which the olher firm carries oul such
fiamitions.
Finnrcinl Informstian
i1y Barkirg Information
fah Siane the name of yous fimy's bank.
{b) State he mam phone mosber of vour Gm's
bk braneh
{5} Staba the sddress of vour Frm”s bank branch.
{2} Bomdmg Informatim
{a)  Slabe vour fizm™s Bender Mumber.
{b) Sate lhe nzme of youor firm's bend agerd
andior broker.
{c)  State vour agent s'broker's phone number.
fcd) Sinke vour apent’shroker's address,
{2} Sintz yoor firm's bomding limids (in dolbrs),
specifving both the Agareante and Project
Limils
Identify all soorees, amounts, and porposes of
maeney Inaned o your flrm, iaclading the names of
persons or firms sccuring the lean, if ather than the
listed nwmer:
State the name and address of esch source, the name
of the person securing the loan, the origimal delisr
amount and the current balancs of cach loan, sl the
prurpizi lor whach each loan was madi @ your G
Li=t 2l ¢omiribution: or translers ol assets foTrom
vour firm and tofrem any of its owners aver the
past twa years:
Indicate in the spaces provided, the typc of
contribition ar asset ihat was transferred, §is current
dallor volug, the persan or firm from whom it was
transfemed, the persom of finm o whom it was
tramsferred, the relatomship between the two persons
andlor fiaine. and the dabe of s tranater
List emrrent lisemses' pocmits held by any onner or
emnplives of your firn
Lot the name of cach peraon i your lrm who holds a
professiomal lroense ar permal, the type of hicense ar
permit, the expiration date of the permil or license,
and the license/permit namiber and isswing $tate of tha
license or permal.
List the three largest contracts completed by vour
firm in the past three years, if amy.
List the name of each owmer or contracior For =ach
comiract, the name amd locotion of ihe projects under
each comiracd, the tvpe of work performed on each
comtract, and 1he dollar value of cach contract,
List the three largest active jobs en which vour
firen is eurrently working.
For esch active job Hesed, state il name of the prime
comtracior gnd the project awmber, the locsson, the
type of work performed, the project st date, the
anticipared completion date, and the dollar value af
the contract

AFFIDAVIT & SIGNATURE

Carzfielly read the stinched affidavit m fis enlirety.
Fill an thee requuimed infomnatson for ench blank space,
and sign and date the affidavit in the presence of 5
Modory Pubdic, whi must then notanize ibe forme

Attachment A 92 of 104



MSADVANTAGED BUSINESS ENTERPRISE PROGRAM
49 CF.R. PART 26

UNIFORM CERTIFICATION APPLICATION

o Should I apply?
o Is your firm at least 51%-0wned by a socally and economically disadvaniaged
individuakis) who also controls the firm?
a1z the dsadvantaged owner a ULS. citizen or lawlully admitted permanent resident of the
s
o Is your firm a small bisiness that meets the Small Business Administration’s (SBAs) size
standard angd docs not exceed 51742 million in gress annual receipts?
@ 1% your finm organized as a for-profit business?
=y Ifyouanswersd 7Yes" to all of the questions above, vou may be eligible to
participate i the 1.5, DOT DBE program.
@ Is there an casier way (o apply?

If o are currently certified by tse SBA ax an 8(a) and'or SDB firm, you may be eligible for a streamlined
certification application process, Under this process, the certifing, agency to which you are applying wall
Scepl Your cuirent ShBA :’.':|:5:-|i.c:|I|1’:-||. Mkﬂgt in lien of :‘1:L_||.|iri|:'|g oL Lo fill put and subeit this foem.
MOTE: You must still meet the requirements for the DBE progrom, incleding undcr]__l.oing an an-sile

review,

kil Be sure to
ol this for

g Where can I find more information?

a

a
htipsrwewew shagovsire idex nble fire. bhtml (provides a listing of MAICS codes)
o 49 CFR Part 26 (the rules and rehmlatlans eoverning the DBE program}

BRoabialr FOR APPLICAHTS

attach all of the required documents listed in the Documents Check List af the end

m with your completed application.

LS. DOT - hitposdbuweb.dotzoyibusiness/dbeindexhim] {ihis site provides useful links 1w
the rules and regulations governing the IMEE progrsm, gquestsons and answers, and other
pertinent information)

SBA — bt Dwww . niag. poy nines (provides o Gsting of NAICS codes) and

Under Sec. 26107

reason o believe that any person or (i has waillfully and knowingly provided incorrect information or made
false sintements, the Deparl:rn.i.:nl mury imttiste suspension or debsrment proceadimys agmnst the person or firm
under 49 CFR Part 29, Governmentwide Debarment and Suspension {nonprocurement) and Governmentwide
Regquirements for Drug-free Waorkplace {grants), ke enforcement action under 49 CFR Part 31, Program Fraud
und Civil Remedies, pmadior refer the matter 1o the Department of Jnstee for crimanal prosecution umler 18 LULS.C.
¥, which prohibits false statements in Federal programs. _

of 4% CFR PJ;II.'I 26, dated February 2, 1999, if at any time, the Department or a recipient has

Papga 1 af &
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Section |: CERTIFICATION INFORMATION
A Prior/Other Certiflcations

| 1= your firm currently certified for | JDBE | Name of certifying agency: i

| amy of the following programs? {

| {1 Yes, check apprapriaie boxfes)i Has vour firm's state UCP conducted an on-site visit?

1

;L Yoz, on foor State: O Mo

1 A &a) | @STOP! If vou checked sither the Bla) or ST box, vew may not

| T snn | beve o complete this epplication. Ask your state UCE about the
strearnlined application process under the SBA-DOT MOLL

B. Prior/Other Applications and Privileges .
| Has your firm (under any name) or any of its cwners, Board of Directors, officers or management personnel, ever
withdrawn an application for any of the programs listed abeve, or ever been deniesd certification, decertified, or
| debarved or suspended or otherwise had bidding privileges denied or restricted by any state or local agency, or
| Federal entity?
OYes,om (/7  ONo
If Yes, identify State and name of state, local, or Federal agency and explain the neturs of the action:

Section 2: GENERAL INFORMATION

A Contact Information

| (1) Contact person and Tithe: {2y Legal narme of firm:
{31 Phone #: [ (4) Other Phone #: TisiFan ]
| {1 E-mail: [ (70 Website (i bave onel:
| (&) Srreet address of firm (Ne PO, Soxl: ity Ly Paresh: Seate: i
|
L — - e e o A e e e )
| 19 Mailing address of firm (i differensy: City- Comarity/Parish: Sure: Zig:
1
1. Husiness Profile
i {1 Dreseribe the p'rim:l.r:,' wetivities af e firmn: {2) Federal Tax TD) g awy):
i
|
| {3) This firm was established on ! ! (43 I'We have owned this fom sanee: ! !

;{5] Method of acquisition jefect ol thar apmi
| O Seted new business O Bowpht existing business  Oinherited business 0 Secured concession

Lo Merger or congolidation O Crher fexplain) )
{160 1s your firm “for protit™ O Yes Mo | @ STOP! I vour firm is MOT for-profit, then you do NOT qualify

1 for this program and do WOT need o Gl out this application.

Page 2 of 8
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(T} Toype of figmn gebeck aff da appli
0 Sole Propnetorship

Partnership

Corporalion

Limited Lisbility Parnership

Lamnated Liability Comporation

Joint Venturs

Onheer, Dieseribe:

Coo0ooo

(&) Has your firm ever exisied under different ownership, a different type of ownership, or a different name?
D Yes Mo
1§ ¥ es, explain:

(9 Mumber of corployecs: Full-linse Farttime Total

(10} Specify the gross receipts of the firm for the last 3 years: Year Total receipts $ _
Year Totnlreceipts ¥
Year Total receipts &

C. Relationships with Other Businesses

(1) 15 your firm co-located ot any of its business locations, or does it share a telephone suniber, PO, Bo, office
spaee. vard, warchouse, facilities, equipment, or office staff. with any other business, organization, or entity?
A Yes OMo

If Yes, identify: Other Finn's name:
Explain mature of shared facilites:

(23 At prosent. or ad any time inthe | (2) been o subsidiary of any other fom? O Yes ONe

past, lag your fiem: (b} consisted of a parinership in which one or mere of the partners are other
firms? D ¥es ONo
{c}) owned any percentage of any other firm? A ¥es dNo
{d} kad any subsiduries? Wes Mo

{3} Has sy other fire had an owaeiship iotesest in your fsin sl pregent o alany bme m the past? O %es O Mo

14 If you answered “Yes" w any of the questions in (2a)-{d) anilior (33, wdentify the follownyg for each farac
i sheis, aeededl:
MNums fuddress lvpe of Buginess

F

1

. Immediate Family Member Bosinesses

Do amy of vour immediate family members own or manage another company? O Yes O No
If Yea, then st faach axtne shevts, i meeded)

tm Eeletipnship Compumy. Tuvpe of Business Crum ox Manage?

)

Tage 3 of &
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Section 3: OWNERSHIP

Tdentify all individuals or holding companies with any ownership interest in your flrm, providing the
information reguested helow [ more dhan ome ouner, atiack sepavane sheers for sock edditiona owmerit

A Background Information

i1} Namg: N L | 3) Home Phone #:

(4} Home Address sirest amd anmber); City: State: Zipe

(5) Gender: T Male O Female {6} Ethnic group mmMip (Check ofi vt apply: )

{71 US. Citizen: 3 ¥es D No gi@l _— ':'u;l":f“;m hs Q Native Amecican

(31 Lawfully Admitted Permancat Resident | 3 Ouier fomeciiy R

OYes Mo —

B. Crovnership Interest

(1} Mumber of years as owner: a | (2 Initiod investment Tvpe Dollar Valye

.E-}. Percentage owneds to scquire ownership Cash 5

{4} Faamitiad relattonship to other owners: interest in firm: Real Estate §
Equipment 5
Chbier i

(5} Shares of Stogk;  Munber Percentage Chisg Lagte gequirgd Method Acquired

(6] Dhoes this owner perfonn & management or supervisory function foe any other busmess? O Yes O No
If Yes, ddentify: b of Busines: Fiunshon Title :

.{?] Thowes this owner own of work Tor any other firm{s) that hag a relationship with this fiom (e g ceae uﬁu;l'nmrlm'_
shared afice space, finaecin! frvesimenty, eguipment. feares. perrnese ihavieg, oic 1 Yes Mo

I Yes, identify: Mame of Basiness: P -
Malgre of Busingss Reatoaship
. Disadvantaged Status — NOTE: Complete this section only for esch owner applying for DBE gualification

(e, Fior each owner claiming o be socially and eoonpmigally dissdvantagmed)

{11 What i3 the Persomal Met Worth (PNW) of the owner(s) applying for DBE quali fcation? jLse ana avach e
Periwnal Mot Worel cafeulacor foem or e ond of this applicanion, afack sddlfonad sheots if mare thaw ome owmer v applpdugi

-ii-]_l:lz_s.z_ny trust been created for the banefit of thes disadvantaged ownen(s)? O Yes O Na
IFYes. m:p'lain fmdiach adhnicmn! sheets ("meedenk

Page 4 of §
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Section 4: CONTROIL.
Al Tdentify your firm’s Officers & Board of Direciors 07 add {spunce 6 reguired, arlech a separate sheel

e Wame Tithe | Date Appointed Ethnicity | Gender
| ‘f,'ﬂ""““ o | |
o I T
Company '%_ T T————T — 1
(di
e} o
o T e I
Direciors ...'l:'l_...._. — B -
I
o i
] I “.,

e m A — at

131 Tho any of the persans listed in (1) andiar (2} above perionm: @ mansgement ar sugerisany funcann for any sher
business? L Yes D Mo

IMYes, identify for sach: Person: o Title:

Business: Function:

{43 Do any of the persans hsted (1) and'or (2} above own or work for any other firmis) that kas a relationship with
this firm (e owmership inerev, shared office saece, finoncial frvesments, equipmont, leases, pevsomsel staring, erc)? 0 Yes O No

IFYes, wdentify for esch; Finn Mame: o Pemsanc
Manre of Busingss Rebationship:

It Identify your firm’s management personnel whe control your firm in the following areas 47 mare than
I pereiws, ol o sepavanle sheelh

Name Title [ Ethnicity | Gender

T

(1) Financial Drecisions
PO Iy o careade oy o Muey of
creekl surely bonafep. sunpies et

{2) Estirating and bidding

MEEr

{1) Negotiating and Contract |
Execution

{4) Hiring/firing of management
personnel

{3} Field Production Opsrotiens
Supervisor

163 Office management

— P

lor|e o e o

Ty Marketing/Sales

wi e

(§) Purchasing of mapor
cquipment -
(93 Authorized e Sign Company

| Checks (for any purpose)

10y Authorized te make

| Financial Transsctoms

T
[ |

|

B

=[r =

- e oSS SRR
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other busmesT O Yes O Mo

{11} Do any of the persons Listed in (1) throagh { 10) above perform i management or supervisory function for any

Tithe:

If Yes, identify for each: Person:

Fumction:

d¥es UNo

If Yes, identify for ench: Firm Name:
Mabare of Business Relationship:

{12} Do any of the persons listed in (1) through (10} above own or work for any other firm({z) that has a relationship

with this Firm (e, ewnership issresr, shared affice spoce, fi

Jeween, pernned sharirg, are.?

. Indicate your firm's inventory in the Fllrwing catepories (aitach additiowsl sheers if needed):
{1} Equipment
Type of Equipment Miuke Mol Current Value 1 Owned or Leased?
{an}
[ :
ich
2y Wehicles e R
. e of Vehicle MukeMuosel Current Value | Owned ar Leased? ]
{al | i
|
® 1,
i) |
|
{3 Oifies Space
StreetAddress | Owneed or Leased? | Current Value of Property or Lease
tal
5]
(4)___Storage Space
Street Address Orwned or Leased? | Cuorrent Value of Property or Lease
{a1)
o S
m. Does vour firm rely on any other Grm e mansgement functicns or employee payroll? O Yes O No
If Yes, explomi ' ' T
E. __Financial Information S - SR e
(1) Banking Information:
(a) Name of bank: (b1 Phone Moo {0 o
{c) Address of bank: City: Slate: i
Pape tof &
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[_E!En-d:_ng Information: If vou hsve bonding capagity, whentify:

(1) Bnder MNo:

(k) Mame of agentbroker ~ __ (c)PhoneMo:i ) .

(d} Address of apanthroker: __ Citw St Zips
| () Bonding limit: Agregate limit S Project fimit_§

F. Identily all saurces, amounts, and purposes of money loaned to yvour firm, including the names of any
.. persons or firms securing the loan, if other than the listed owner: S

Name of Source Address of Source Mame af Person Original Current Parpose of Lsan
Securing the Loan Ammusumt Balance

1.
5 S I

G,

List all contributions or transfers of assets to/Trem your firm and to/from any of its swners over the
past two Years (aitech saditional sheets if needed):

Contribution/Asset

Dollar Value

From Wham

_ Tramsferred |

To Whivm

Trunsferred |

Relationship

Dateof |
_Transfer |

= !-""‘|.H -

T

i sty 1Y

dod):

List current licenses/permits held by any owner andior employee of vour firm (o g, conmrerar, argineer,
arglifec, sle Matiach

Mame of License/Permit Holder

Type of LicensePermit Expiration | License Number
Ihate and State
1.
2
i
I. List the three largest contracts completed by your firm in the past three years. if any:
Mame of MNameLocation of Type of Work Performed Dollar Value of
OwneriContractor Project e Comtract
1.
Z
i
Page 7of 8
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A List the three largest active jobs on which your firm s corrently working:

Wame of Prime - Location of Type of Work Project Anticipated Dallar
Contractor and Project Project Start Dute | Completion Value of
Mamber Date Contract
1.
2.
i
Page B af &
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DRE UNIFORM CERTIFICATION hﬁhl&lﬂ'rlﬂﬁ SUPPORTING DOCUMENTS CHECKLIST
Tn arder bo complete your application for DBE certification, you must attack copies of all of ihe Tellowing
documents as they apply to vou and your firm. )

Al icanits

Work experience resumes (include places of ownership/employment with cormesponding dates), for
all owners amd officers of your firn

Personal Fusancial Statement {fonm available with this application}

Personal tax retums for the past three years, if applicable, for each owner claiming disadvantaged
stabus

Your firm's tax returmns {gross receips) and all related schedules for the post three years
Documented proof of contribwtions used w acquire ownership for each owier (e.g.. borh sides of
cancelled clecks)

Your firm's signed loan agresmenils, secuiity agreements, and bonding forms

Iescriptions of all real estate (incheding office/storage space, ete. ) ownedleased by your firm and
documented proof of owmershipisigned leases

List of equipment leased and signed lease agreements

List of construction conipment ancior vehicles owned amd stlesproof of owoceship

Documnented proof of any transfers of assets to/from your finm snddor o/ from any of Us owners over
the past two years

Year-end balance sheets and income stlements fur the past three yvears (or Jife of [T, i less fan
three yearsy, a new business mwst provide a carent balance sheet

All relevant licenses, license renewal Torms, permitz, and haul authorty forms

IXBE and SBA #(2) or SDB certifications, denials, and/or decertifications, if applicabde

Bank authorization and sigrasey cards

Sehedule of salarics (or ether compensation or remuneration) pad 1o all officess, mansgers, owners,
aralfor direstors of the finn

Trust agreements held by any owner clamnng disadvantaged status, if any

Paripership or Joint Venture

[m] Original and any amended Partnership or Foint Venture Agreaments

Corporation or LLC

Difficial Articles of Incorposation {signed by e state official)

Bath sides of 1l corporve stock certificates and vour firms stock transter ledger
Shareholders” Agrecment

binatas of il stockholders and board of disectors meetings

Corporate by-laws and any amemdments

Corporate bank resolution and bank signature ciards

Oficial Certificate of Formation and Operating Agreement with any amendments {for LLCs)

O oo 0O ODOC OO OO0 Co o

= vodouoo

%

kg [eli]
Documented proof of ewnership of the company
Insurance agreements for cach truck owned or operated by vour fimm
Title(s) and registzation certificate(=) for each truck owned or operated by your fimm
List of .5 DOT numbers for each truck ovened or operated by your finm

Praof of warchouse ownership or lease
List of product lines casried
List of distribution equipment ownesl andior leased

COQ0= CcCUOLC

MOTE: The specilic state UCP to which you are applying may have additional required
documents that you must akso supply with your application. Contact the appropriate
certifying ngency to which yvou are applving to find out if more is required.
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AFFIDAVIT OF CERTIFICATION
Thiz form must be sigred and notarized for gach owner upon whick disadvaniaged status i3 relied.

A MATERIAL OR FALSE STATEMENT OR OMISSION MADE IN CONNECTION WITH THIS
APPLICATION IS SUFFICIENT CAUSE FOR DENIAL OF CERTIFICATION, REVOCATION OF A
PRIOR APPROVAL, INITIATION OF SUSPENSION OR DEBARMENT PROCEEDINGS, AND MAY
SUBJECT THE PERSON ANIVOR ENTITY MAKING THE FALSE STATEMENT TO ANY AND ALL
CIVIL AND CRIMINAL PENALTIES AVAILABLE PURSUANT TO APPLICABLE FEDERAL AND

STATE LAW,

1 {full name printed). swear or affirm under penalty of law that T am

(titled of applicant firm ~ (firrn name) and that T have read and
undderstood all of the guestions m this application and that ol of the foregoing information and statements submutted
in this application and 15 astachoents and supporting dosuments are true and correct to the best of my knowledge,
aind that all responses to the guestions are Tull and complete, omittng no matenial informatien. The responses
include all material information necessary to fully and sccurately identify and explain the operations, capabilities
and pertinent history of the named firm as well as the ownership, control, and affiliations thereof.

| recognize that the information submitted in this application is for the purpose of inducing certification approval by
a govemnment agency, [ understand that o government agency may, by means 1t deems appropriate, determine the
accuracy and trah of the statemenis in the application, and 1 aothorize such ageney to contact any entity named
the application, and the named firm’s bonding companies, banking mstitutions, credit agencies, contractors, chents,
and other certifying agencics for the purpose of verifying the information supplied and detesmining the named
firm’s eligibiliry.

I mgree to submit to government andit, examination and review of books, records, documents and files, in whatever
form they exist, of the named firm and its affiliates, inspection of its place{s) of business and equipment, and (o
permit wterviews of 15 prineipals, agents, and employess. | undersiand that refusal to permit such inguiries shall
b grrounds for demal of certification,

I awarded a contract oo subcontract, | agree 1 promptly and directly provide the prime contractor, if any, and the
Drepartment, recipient agancy, or federal funding agency on an ongeing basis, current, complete and accurate
information regarding (1) work performed on the project; (2) payrents; and (3) proposed changes, if any, to the
foregoing arrangements.

1 agzree 1o provide written notice to the recipient agency or Unified Certification Program (UCP) of any material
change n the infonmation contamed i the ongmil spphication within 30 calendar days of such change (.o,
owenership, address, telephone number, etc. )

1 acknowledge and agree that any misrepresentations in this application o in records periaining 10 a contract or
subcontract will be grounds for terminating any contract or subcontract which may be awarded; denial or
revocation of certification; suspension and debarment; and for initiating action winder federal andior siate law
concerning false staternent, traud or other applicable offenses.

I certity that I am a socially and economically disadvantaged individual who is an owner of the above-referenced
firrn seeking ceriheation as & Dhsadvantaged Business Enterprise (DOE). In support of my application, [ certify
that 1 am a member of ene or more of the following groups, and that | have held myself out as a member of the
gronpls) (eirele all thae apply):

Feinale Black Amencin Hispanic Amerncan
Wative Amencan Asnam- Pacific Amencan
Subcontinent Asian Ametican

Oither (specify)
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I certify that 1 am socially disadvantaged becavse 1 have been subjected 1o racial or ethnie prejedice or cultural bias,
or have suffered the effects of dscomination, because of my identity as o member of one or more of the groups
identified above, without regard 10 my imdavidual gualities.

1 further certify that my personal net worth does not exceed $750,000, and that | am economically disadvantaged
becas: my ability to compete m the fres emterpnse system has been impasired due o diminshed capual and credie
opportunities as compared to others in the same or similar line of business who are not socially and economically
disadvantaged.

I declare under pemalty of perjury that the information provided in this application and supporting documents 13 true
and correet.

Executedon _ (Daw)
Sgniture

(DBE Applicant)
NOTARY CERTIFICATE

b
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Attachment B: Organization Chart

Delaware
Department of Transportation

Secretary

Carolann D. Wicks

Director of Technology & Support Services

Martha N. Dobson

Contract Services Administrator

John V. Eustis, Jr.

Acting DBE Program Manager

Richard H. Rexrode
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Attachment C

DISADVANTAGED BUSINESS
ENTERPRISE PROGRAM

Unified Directory of Certified DBE Firms
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Attachment C: Unified Directory of Certified DBE Firms

Unified Directory of Certified DBE Firms

HARDCOPY AVAILABLE UPON REQUEST

CONTACT:
Anna Isip
DBE Administrative Assistant
(302) 760-2035
Email: anna.isip@state.de.us

OR

LOG ON TO:
www.deldot.gov/static/business/dbe/dbe_directory.pdf
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Attachment D: Mentor/Protégé Program

DELAWARE DEPARTMENT OF TRANSPORTATION
Mentor/Protégé Program

Introduction

The goals established for the Disadvantaged Business Enterprise (DBE) Program are as a result of
the implementation of the Federal Highway Administration (FHWA) guidelines contained in Title
49 CFR, Part 26. In response to the mandate of FHWA outlined above, the Delaware Department
of Transportation (DelDOT) proceeded to implement a plan to meet the overall goals and
objectives of both the FHWA and DelDOT; these were to increase minority participation in
highway construction in Delaware and to assist minority firms in becoming full participants in
highway construction projects. Ideally, this program produces a continuous flow of minority firms
that enter the Delaware DBE program, receive guidance and assistance, and graduate to prime
contractor status. Since Federal funds are a major source of funding for highway construction in
Delaware, and Delaware is experiencing a high degree of economic growth, the demand for new
and rehabilitated road systems is at an all time high.

In the interest of answering the demand for more qualified DBE firms and providing reliable
advice to new DBE firms, DelDOT supports a widely accepted practice in construction known as
the Mentor/Protégé concept. The following is intended to outline the major points of the DelDOT
Mentor/Protégé Program (DelDOT M/P).

l. DEFINITIONS

A. Mentor - In the context of this program, a mentor is a contractor acting in a
position of trust; guiding, advising, and counseling a DBE firm needing such
assistance to successfully pursue highway construction work in Delaware and to
meet the goals for DBE firms established by DelDOT in awarding contracts for
said work.

B. Protégé - A firm receiving guidance and assistance needed to further its expertise
and experience in accomplishing specific goals.

1. Existing Firms - A firm, which is presently listed as a certified DBE in
DelDOT’s Program.

2. New Firms - A firm not presently listed on the DelDOT Certified DBE
List that may enter into a Mentor/Protégé agreement provided it first
applies for and receives certification as a DBE from the DelDOT DBE
Office.

1. DELDOT MENTOR/PROTEGE PROGRAM PARAMETERS

A. This program could possibly produce a de facto exclusive-use result by the mentor
firm of an established protégé firm for the duration of a contract or a series of
contracts, provided the following sequence of events are detailed. First, an
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approved operating plan and schedule is to be submitted detailing the training and
assistance to be provided and the goals to be achieved. Such items could
conceivably be an expansion of a protégé’s capital base, increased bonding
capacity, additional equipment, and/or expansion of a work force. Such a plan
should offer dates or time frames in which the objectives are to be attained. In all
cases, it should be understood by all parties that DelDOT approval is singular and
should not be construed as legal sufficiency with respect to other laws and statutes
of the State of Delaware as may apply.

1. During the lifetime of the agreement, it should not preclude either party
from bidding with, soliciting bids from, or entering into contractual
agreements with other parties should these actions be beneficial to either

party.

2. Protégé firms may have mentor agreements with more than one firm
provided that all mentor firms are notified in writing of each subsequent
agreement after the initial agreement. When more than one M/P plan is
considered for a DBE firm, DelDOT will require that all mentor firms
acknowledge the existence of other plans involving the protégé and
explain how they will cooperate in assisting the protégé firm in attaining
its goals and objectives; thus assuring DelDOT that no conflict of interest
will impede the successful completion of all M/P plans by the protégé
firm.

3. Mentor firms may enter into more than one agreement with protégé firms
as its ability to-provide assistance allows.

4. Any DelDOT M/P plan must be reviewed on an annual basis on the
anniversary date of its inception or as close to that date as is practical in
scheduling procedures. This process will require an on-site review with
each party to the agreement and a written assessment on the
accomplishments and is to be signed by both parties.

I1l. OVERALL ROLE OF THE DELDOT DBE OFFICE

A. All contractual agreements' and associated documentation concerning the DelDOT
M/P agreement shall be reviewed and approved by the DBE Office of DelDOT.
Responsibility for this review belongs to' the DBE Liaison Officer. Every M/P
agreement shall be submitted to the DelIDOT DBE Office. This office will either
approve the M/P agreement or issue disapproval with reasons and, if applicable,
suggest methods for improvement. The DelDOT DBE Office will monitor all
aspects of a M/P program. The FHWA has the right to monitor all activities of the
DelDOT M/P Program.

B. The DelDOT DBE Office reserves the right, upon investigation of a problem, to

take appropriate action against the mentor, the protégé, or both. With respect to the
protégé, this could result in decertification as a DBE, as well as debarment. On the
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part of the mentor, the result could be debarment. Any decertification or debarment
shall be in accordance with DelDOT procedures and/or regulations.

C. Additionally, all modifications, deletions, or additions to the aforementioned
documents must be reviewed and approved by the DBE Liaison Officer. Any and
all agreements shall be construed as to represent the entirety of the agreement and
that any verbal agreements or non-written agreements shall have no effect or
standing with respect to the recognized written agreement in place and approved by
the DelDOT DBE Office.

D. Any and all invoices, payrolls, bills, and other such financial records involved in the
training and assistance provisions and the day-to-day progression of the agreement
are to be available for audit by DelDOT at any time upon receipt of notice that such
an audit is desired. Five {5) working days shall be considered sufficient notification
for said audit. Once a year, on or about the anniversary date of the original
agreement, all records referred to above are to be available for a scheduled annual
review in which the progress of the protégé firm will be discussed and reviewed by
DelDOT's DBE office.

E. Request for a modification of the original agreement may be made at the review
date (anniversary). Either party, in writing to the DBE Office of DelDOT, which
shall review the request, may make special request for modification. In addition,
any modification of an original document must adhere to the stated goals and
objectives used to approve any agreement proposed under the DelIDOT M/P Plan.

F. Failure to substantially attain the stated goals and/or follow established schedules
and guidelines, which are contrary to the agreement, might result in the loss of
goals credits for the contracts involved and trigger appropriate warranted sanctions.

G. Completion and termination of an agreement shall not in and of itself preclude the
former mentor and protégé firms from entering into subcontracting agreements
providing that the subcontract agreement is devoid of any special provisions, in
which the protégé would not provide competitive bids to other bidders for the
contemplated work.

IVV. BASIC ELEMENTS OF THE DELDOTM/P PROGRAM

A. Any plan submitted to the DelDOT DBE office for approval must contain the
following elements:

1. Any protégé candidate must be a certified DBE firm before it can enter
into a DelDOT M/P agreement.

2. Parties to an M/P agreement must put their agreement in writing. The
agreement will be either on a form developed and approved by DelDOT or
on a form submitted by the mentor and protégé which will be reviewed and
approved by the DelDOT DBE Office on an individual basis.
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B. Although written agreements will contain different conditions, all agreements
must provide that either party has the right to terminate the agreement at any time
upon giving ten (10) days written notice. The following are cause for termination
of a M/P agreement:

1. The DBE firm has reached a self-sufficient level to compete without the
special treatment or conditions provided for in its M/P agreement and so
notifies the Mentor and DelDOT's DBE office in writing.

2. The protegé firm no longer meets eligibility standards for certification as a
DBE.

3. Either party has failed or is unable to meet the terms of its M/P agreement.

4. After review by DelDOT's DBE office it is determined by the DBE
Program Manager that the DBE firm is not progressing in accordance with
the M/P agreement.

5. Upon legal advice the M/P agreement or any provisions there of is
considered contrary to the requirement of federal, state, or local laws or
regulations, or otherwise not compatible to public policy.

6. The death or incapacity of a key person or other significant change in the
organizations structure has made it undesirable to continue with the M/P
agreement. This is subject to the exception that there may be no
termination during the course of performance of a contract that is being
performed during a M/P agreement without prior written consent from the
DelDOT DBE Office.

C. Each party to the agreement and the DelDOT DBE Office shall retain a copy of
the agreement. One copy shall be sent to FHA’s Division Office.

D. Each agreement shall have a definite term in duration. It shall, additionally, specify
and limit the types of assistance and shall have measurable benchmarks of
achievement.  These achievements will lead to the eventual severance of the M/P
agreement.

V. ASSISTANCE:

A. These guidelines will focus on four areas of assistance: financial, technical and
management, equipment, and personnel.

1. Financial

a. Financial assistance is not uncommon in many relationships and this
holds true for a M/P arrangement. The various comments on the
M/P relationship have noted that one of the more common types of
financial assistance to be provided by the mentor to the protégeé is
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working capital. Standard business practices should be utilized,
except when inconsistent with federal or state regulations,
guidelines, or statues. This is especially important when examining
the conditions by which the protégé will be bound in terms of
assurance of payment. There appear to be several methods by which
a protége can provide such assurance of payment without violating
the integrity of the DBE(s) certification.

One such arrangement may be utilization of a time note. The mentor
would provide working capital either in a lump sum or on an open-
ended direct payment basis to the protége. Repayment would be set
on a periodic basis with a definite repayment schedule. It is
important in the issuance of a note to establish that the protégé will
eventually have to repay the mentor. Demand notes shall not be
acceptable.

Another assurance of payment may involve mortgage of property
by the protégé in favor of the mentor. It is anticipated that this
form of assurance would operate in a manner similar to the normal
mortgage process. If a mortgage is used, the DelDOT DBE office
must approve the document and there must be satisfactory
evidence of recordation.

Other forms of financial assistance may be used on a contract-by-
contract basis. For example, a M/P agreement may provide for
advanced payment by the mentor to the protégé on a particular
subcontract. Such a payment must be conditioned on the protégé
actually performing the necessary work.

Further, the M/P agreement could provide for payments by the
mentor jointly to the protégé and a third party. Any such
arrangement must have the prior written approval of the Department
and any payments pursuant to such an arrangement must be well
documented to facilitate tracing of funds for project goal purposes.
An agreement may also provide for the use of a bank or accountant
as an agent to receive progress payments from the mentor to the
protégé.

Under current Delaware law, Title 29 Del Code; Chapter 69;
Subsection 6962, a prime contractor must provide a performance
and payment bond in the amount of 100 percent of the contract
price. Prime contractors may elect to require bonds from their
various subcontractors. During the initial period of the M/P
relationship, the mentor may elect to waive the bonding
requirements for a protégé on a particular subcontract or on a
particular group of subcontracts. In the alternative, the mentor and
protégé may agree in writing that the protégé will be responsible
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for the costs of bonding but that the mentor will initially bear the
costs, or proportionate costs, of the bonds. It necessarily follows
under this type of arrangement that the protégé must eventually
repay to the mentor the protégé’s proportionate share of bond
costs actually incurred by the mentor. The mentor and protégé may
also include, as part of their relationship, a condition that the mentor
will act as guarantor of bonds required to be obtained by the protégé.
This may be done only on a limited basis. It should be noted that
this type of arrangement leaves open to question the independence
of a protégé since there is a third-party guarantor with a vital interest
in any subcontract.

2. Technical and Management

a. Successful contractors have played an active role in the
development of newly formed small subcontractors by offering
technical and management assistance. This same concept properly
limited and properly utilized can be applied to the mentor-protégé
relationship. Technical and management assistance may cover a
wide range of activities, including day-to-day guidance as well as
long-term guidance for business planning.

i There are numerous areas where technical and
management assistance can be given by the mentor to the
protége. The following list is not intended to be all-
inclusive. It does, however, include the important areas
where assistance can be vital to the successful continuance
of a protégé.

i. Making protegé aware of, and assisting in
compliance with, applicable laws, regulations and
rules;

ii. Guidance in the interpretation of plans and
specifications and subsequent bidding, estimating
and pricing;

iii. Assisting in contracts with DelDOT;

iv. Guidance and/or implementation of procedures for
budgeting, projecting cash flow, bookkeeping and
accounting, and general money management;

v. Assistance in obtaining insurance, bonding, and other
general business needs.

vi. Assistance and guidance on project-related matters.
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vii. Assistance and guidance on project-related matters,
such as project management, field supervision, on-
the-job training and safety; and

viii. Assistance in pre-qualification matters.

b. No useful purpose can be served by attempting to provide a detailed
explanation of acceptance and unacceptable activities within each of
the above areas of technical assistance. However, no M/P
agreement will be viewed as acceptable without adherence to certain
basic requirements. Firs, despite what may be a substantial level of
involvement by a mentor, the protégé must, at all times, retain the
final decision-making responsibility. Second and somewhat related,
is the requirement that the protégé at no time must lose the level of
actual independent control, which would render its status suspect as
a certified DBE. Third, although the Department feels the most of
the above areas of assistance, certain types of assistance will justify
a charge.

3. Equipment

a. Rarely is there an occasion in highway construction when there is no
requirement for equipment. Well-established contractors, from time
to time, are faced with the decision of whether to buy equipment or
whether to rent it for particular projects or specific periods of time.
This dilemma is no different for a DBE. A M/P agreement may
provide for guidance by the mentor on questions of purchase versus
lease. Further, it will be deemed acceptable for a protégé to lease
equipment from the mentor provided that such leasing is done
pursuant to a valid written agreement and, further, provided that
payments pursuant to that agreement are actually made by the
protége.

b. Any M/P agreement shall provide that if the protégé can lease a
piece of equipment from a third-party under more beneficial
circumstances, it shall have that right. Conversely, the protégé must
be able to demonstrate to the DelDOT that leasing from the mentor
is in the best business interest of the protégé for a particular project.
DelDOT must review the lease agreement. It is not part of the M/P
agreement; although, it should be referenced in the development
plan.

4. Personnel

a. Certain circumstances warrant that a protégé may be better able to
complete a particular subcontract employing personnel provided by
the mentor. This is expected to occur only in limited instances, and
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the personnel should be those with a highly specialized area of
expertise. The fact that this lending of personnel is to be done in
limited instances should serve notice that a long-term, continual, or
repetitive practice of this nature is not permitted.

b. Certain rules shall be followed:

I. Lending of personnel must have advance written
approval from the Department on each project.

ii. Lending of personnel must be limited to workers with
special expertise.

iii. When circumstances dictate that personnel from the
mentor be provided to the protégé, those personnel must be
under the direct supervision of the protége and must be on
the protégé’s payroll. Absence of these personnel on the
protégé’s payroll will preclude crediting the value of labor to
the DBE goals.

iv. Involvement of mentor personnel must not be so great

as to result in concern about whether the DBE firm is
actually controlling the work.
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Attachment E: Title 17 — Delaware Code

TITLE 17
Highways

CHAPTER 8. HIGHWAY CONSTRUCTION PAYMENTS

8§ 801. Definitions.
As used in this chapter:

(1) "Contractor" includes, but is not limited to, an architect, engineer, nursery
worker, landscaper, subcontractor or any other person who enters into any contract with
the Department of Transportation, its agents or authorized employees for the erection,
construction, completion, authorization or repair of any highway, right-of-way, turnpike
or toll express highway, including shoulders, median strips, parkways and islands, by
such contractor.

(2) "Moneys or funds" includes, but is not limited to, the entire amount of all
moneys or funds received by a contractor, as defined in this section, in connection with
a contract with the Department of Transportation for the erection, construction,
completion, authorization or repair of any highway, right-of-way, turnpike or toll express
highway, including shoulders, median strips, parkways and islands, by such contractor,
and moneys or funds by way of a loan or advance for the purpose of such erection,
construction, completion, authorization or repair of any highway, right-of-way, turnpike
or toll express highway, including shoulders, median strips, parkways and islands, by
such contractor. (17 Del. C. 1953, § 801; 57 Del. Laws, c. 688; 60 Del. Laws, c. 503, §

18; 70 Del. Laws, c. 186, § 1.)
8 802. Payments to contractor impressed with trust.
All moneys or funds received by a contractor in connection with the erection,

construction, completion, authorization or repair of any highway, right-of-way, turnpike
or toll express highway, including shoulders, median strips, parkways and islands, by
such contractor shall be trust funds in the hands of the contractor. (17 Del. C. 1953, §

802; 57 Del. Laws, c. 688.)
8 803. Use or application of money received by contractor.
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(a) No contractor, or agent of a contractor, shall pay out, use or appropriate any
money or funds described in § 802 of this title until they have first been applied to the
payment of the full amount of all moneys due and owing by the contractor to all persons
furnishing labor or material for the erection, construction, completion, authorization or
repair of any highway, right-of-way, turnpike or toll express highways, including
shoulders, median strips, parkways and islands, by such contractor, whether or not the
labor or material entered into or became a component part of any such highway right-of-
way, turnpike or toll express highways, including shoulders, median strips, parkways
and islands, and whether or not the same were furnished on the credit of such highway
right-of-way, turnpike or toll express highways, including shoulders, median strips,
parkways and islands, or on the credit of such contractor.

(b) All general contractors or agents of any general contractor receiving funds
impressed with a trust under this chapter shall, within 30 days of receipt of any
payment, file a statement in a form to be determined by the Division of Highways, with
the contracting state agency that the contractor or the contractor's agent has paid all
subcontractors furnishing labor or material the full sum due them at that stage of the
contract, except any funds withheld under the terms of the contract.

(c) In any instance where the contract stipulates that the general contractor will
receive a series of prorated payments the general contractor or the general contractor's
agents shall, upon the receipt of each payment, pay all subcontractors furnishing labor
or materials, who have properly completed all work required of them at that stage of the
contract, according to the same prorated formula which governs payments to the
general contractor, i.e., if the general contractor receives 10% initially, persons
furnishing labor and materials will receive 10% initially, and so through the course of the
contract. (17 Del. C. 1953, § 803; 57 Del. Laws, c. 688; 59 Del. Laws, c. 174, § 1; 70

Del. Laws, c. 186, § 1.)

8 804. Contractor's failure to use or apply money in accordance
with 8§ 803 of this title.

(a) Failure of a contractor, or an agent of a contractor, to pay or cause to be paid, in
full or pro rata, the lawful claims of all persons, firms, associations of persons or

corporations furnishing labor or material as required by § 803 of this title within 30 days
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after the receipt of any moneys or funds for the purposes of § 802 of this title shall be
prima facie evidence of the payment, use or appropriation of such trust moneys or funds
by the contractor in violation of this chapter.

(b) Prior to any payment made to any subcontractors for materials, workmanship and
all other supplies furnished by such person, persons or corporations an inspection shall
be made by the Department of Transportation of all supplies and work furnished by the
subcontractors and their approval of the work shall be required before payment is made.

(17 Del. C. 1953, § 804; 57 Del. Laws, c. 688; 60 Del. Laws, c. 503, § 18.)
8§ 805. Penalties.
Whoever, being a contractor, or any agent of a contractor, pays out, uses or

appropriates, or consents to the paying out, use or appropriation of any moneys or
funds received for any of the purposes specified in § 802 of this title, prior to paying in
full or pro rata to the extent of the moneys or funds so received all the lawful claims of
all persons furnishing labor or materials, as prescribed by § 803 of this title, shall be
fined not more than $1,000 or imprisoned not more than 3 years or both. (17 Del. C.
1953, § 805; 57 Del. Laws, c. 688.)

NOTICE: The Delaware Code appearing on this site was prepared by the Division of Research of Legislative
Council of the General Assembly with the assistance of the Government Information Center, under the
supervision of the Delaware Code Revisors and the editorial staff of LexisNexis, includes all acts up to and
including 75 Del. Laws, c. 222, effective September 6, 2005.

DISCLAIMER: Please Note: With respect to the Delaware Code documents available from this site or server,
neither the State of Delaware nor any of its employees, makes any warranty, express or implied, including the
warranties of merchantability and fitness for a particular purpose, or assumes any legal liability or responsibility
for the accuracy, completeness, or usefulness of any information, apparatus, product, or process disclosed, or
represents that its use would not infringe privately-owned rights. This information is provided for informational
purposes only. Please seek legal counsel for help on interpretation of individual statutes.
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Attachment F: Uniform Certification Application

Attachment F: Uniform Certification
Application

DELAWARE DEPARTMENT OF TRANSPORTATION

DISADVANTAGED BUSINESS ENTERPRISE PROGRAM
49 C.F.R. PART 26

UNIFORM CERTIFICATION APPLICATION FOR:

The Delaware Department of Transportation
The Delaware Transit Corporation
The Delaware River & Bay Authority
And

The Sussex County Engineering Department
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Under Sec. 26.107 of CFR Part 26, dated February 2, 1999, if at any time, the Department
or a recipient has reason to believe that any person or firm has willfully and knowingly
provided incorrect information or made false statements, the Department may initiate

suspension or debarment proceedings against the person or firm under 49 CFR Part 31,

Program Fraud and Civil Remedies, and/or refer the matter to the Department of Justice

under 18, /s, /c, 1001.

Disadvantaged Business Enterprise Program
49 C.F.R. part 26

Uniform Certification Application

Roadmap for Applicants

N Should I apply?

o0 Isyour firm at least 51%-owned by a socially and economically
disadvantaged individual(s) who also controls the firm?

o0 Isthe disadvantaged owner a U.S. citizen or lawfully admitted permanent
resident of the U.S.?

o0 Isyour firm a small business that meets the Small Business
Administration’s (SBA’s) size standard and does not exceed $17.42
million in gross annual receipts?

Is your firm organized as a for-profit business?
= If you answered “Yes” to all of the questions above, you may be
eligible to participate in the U.S. DOT DBE program.

Is there an easier way to apply?

If you are currently certified by the SBA as an 8(a) and/or SDB firm, you may be eligible
for a streamlined certification application process. Under this process, the certifying
agency to which you are applying will accept your current SBA application package in
lieu of requiring you to fill out and submit this form. NOTE: You must still meet the
requirements for the DBE program, including undergoing an on-site review.

Be sure to attach all of the required documents listed in the Documents Check L.ist
at the end of this form with your completed application.

Where can | find more information?
o U.S. DOT - http://osdbuweb.dot.gov/business/dbe/index.html (this site provides

neafil linke tn the ritllec and reniilatinne nnvernina the DRFE nrnaram niiactinne and
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answers, and other pertinent information)
SBA - http://www.ntis.qgov/naics (provides a listing of NAICS codes) and

http://www.sba.gov/size/indextableofsize.html (provides a listing of SIC codes)

49 CFR Part 26 (the rules and regulations governing the DBE program)

Under Sec. 26.107 of 49 CFR Part 26, dated February 2, 1999, if at any time, the Department or a recipient has
reason to believe that any person or firm has willfully and knowingly provided incorrect information or made
false statements, the Department may initiate suspension or debarment proceedings against the person or firm
under 49 CFR Part 29, take enforcement action under 49 CFR Part 31, Program Fraud and Civil Remedies, and/or
refer the matter to the Department of Justice for criminal prosecution under 18 U.S.C. 1001, which prohibits false
statements in Federal programs.

INSTRUCTIONS FOR COMPLETING THE DISADVANTAGED BUSINESS ENTERPRISE (DBE)
PROGRAM UNIFORM CERTIFICATION APPLICATION

NOTE: If you require additional space for any question in this application, please attach additional sheets or copies as needed,
taking care to indicate on each attached sheet/copy the section and number of this application to which it refers.
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Section 1: CERTIFICATION INFORMAITON

A

Prior/Other Certifications

Check the appropriate box indicating for which program your firm is currently certified. 1f you are already certified as a
DBE, indicate in the appropriate box the name of the certifying agency that has previously certified your firm, and also
indicate whether your firm has undergone an onsite visit. If your firm has already undergone an onsite visit/review, indicate
the most recent date of that review and the state UCP that conducted the review.

NOTE: If your firm is currently certified under the SBA's 8(a) and/or SDB programs, you may not have to complete this
application. You should contact your state UCP to find out about a streamlined application process for firms that are already
certified under the 8(a) and SDB programs.

Prior/Other Applications and Privileges

Indicate whether your firm or any of the persons listed has ever withdrawn an application for a DBE program or an SBA
8(a) or SDB program, or whether any have ever been denied certification, decertified, debarred, suspended, or had bidding
privileges denied or restricted by any state or local agency or Federal entity. If your answer is yes, indicate the date of such
action, identify the name of the agency, and explain fully the nature of the action in the space provided.

Section 2: GENERAL INFORMATION

1.

Contact Information

(A) State the name and title of the person who will serve as your firm's primary contact under this application.
(B) State the legal name of your firm, as indicated in your firm's Articles of Incorporation or charter.

(C) State the primary phone number of your firm.

(D) State a secondary phone number, if any.

(E) State your firm's fax number, if any.

(F) State your firm's or your contact person's email address.

(G) State your firm's website address, if any.

(H) State the street address of your firm (i.e. the physical location of its offices -- not a post office box address).
(I) State the mailing address of your firm, if it is different from your firm’s street address.

Business Profile
(1) In the box provided, briefly describe the primary business and professional activities in

which your firm engages.

(2) State the Federal Tax ID number of your firm as provided on your firm’s filed tax returns, if you have one. This could
also be the Social Security number of the owner of your firm.

(3) State the date on which your firm was officially established, as stated in your firm’s Articles of Incorporation or
charter.

(4) State the date on which you and/or each other owner took ownership of the firm.

(5) Check the appropriate box that describes the manner in which you and each other owner acquired ownership of your
firm. If you checked “Other,” explain in the space provided.

(6) Check the appropriate box that indicates whether your firm is “for profit.”

NOTE: If you checked “No,” then you do NOT qualify for the DBE program and therefore do not need to complete the
rest of this application. The DBE program requires all participating firms be for-profit enterprises.

(7) Check the appropriate box that describes the legal form of ownership of your firm, as indicated in your firm’s Articles
of Incorporation. If you checked “Other,” briefly explain in the space provided.

(8) Check the appropriate box that indicates whether your firm has ever existed under different ownership, a different type
of ownership, or a different name. If you checked *“Yes,” specify which and briefly explain the circumstances in the
space provided.

(9) Indicate in the spaces provided how many employees your firm has, specifying the number of employees who work on
a full-time and part-time basis.

(10) Specify the total gross receipts of your firm for each of the past three years, as declared in your firm’s filed tax returns.

Relationships with Other Businesses

(1) Check the appropriate box that indicates whether your firm is co-located at any of its business
locations, or whether your firm shares a telephone number(s), a post office box, any office space,
a yard, warehouse, other facilities, any equipment, or any office staff with any other business,
organization, or entity of any kind. If you answered “Yes,” then specify the name of the other
firm(s) and briefly explain the nature of the shared facilities or other items in the space provided.
(2) Check the appropriate box that indicates whether at present, or at any time in the past:
(@) Your firm has been a subsidiary of any other firm;
(b) Your firm consisted of a partnership in which one or more of the partners are other firms;
(c) Your firm has owned any percentage of any other firm; and
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(d) Your firm has had any subsidiaries of its own.
(3) Check the appropriate box that indicates whether any other firm has ever had an ownership
interest in your firm.
(4) If you answered “Yes” to any of the questions in (2)(a)-(d) or (3), identify the name, address and

type of business for each.
Immediate Family Member Businesses

Check the appropriate box that indicates whether any of your immediate family members own or
manage another company. An “immediate family member” is any person who is your father, mother,
husband, wife, son, daughter, brother, sister, grandmother, grandfather, grandson, granddaughter,
mother-in-law, or father-in-law. If you answered “Yes,” provide the name of each relative, your
relationship to them, the name of the company they own or manage, the type of business, and whether
they own or manage the company.

Section 3: OWNERSHIP

Identify all individuals or holding companies with any ownership interest in your firm, providing the information
requested below (if your firm has more than one owner, provide completed copies of this section for each additional
owner):

A

Background Information

(1) Give the name of the owner.

(2) State his/her title or position within your firm.

(3) Give his/her home phone number.

(4) State his/her home (street) address.

(5) Check the appropriate box that indicates this owner’s gender.

(6) Check the appropriate box that indicates this owner’s ethnicity (check all that apply). If you
checked “Other,” specify this owner’s ethnic group/identity not otherwise listed.

(7) Check the appropriate box to indicate whether this owner is a U.S. citizen.

(8) If this owner is not a U.S. citizen, check the appropriate box that indicates whether this owner is a
lawfully admitted permanent resident. If this owner is neither a U.S. citizen nor a lawfully
admitted permanent resident of the U.S., then this owner is NOT eligible for certification as a
DBE owner. This, however, does not necessarily disqualify your firm altogether from the DBE
program if another owner is a U.S. citizen or lawfully admitted permanent resident and meets the

program’s other qualifying requirements.
Ownership Interest

(1) State the number of years, during which this owner has been an owner of your firm.

(2) Indicate the dollar value of this owner’s initial investment to acquire an ownership interest in
your firm, broken down by cash, real estate, equipment, and/or other investment.

(3) State the percentage of total ownership control of your firm that this owner possesses.

(4) State the familial relationship of this owner to each other owner of your firm.

(5) Indicate the number, percentage of the total, class, date acquired, and method by which this
owner acquired his/her shares of stock in your firm.

(6) Check the appropriate box that indicates whether this owner performs a management or
supervisory function for any other business. If you checked “Yes,” state the name of the other
business and this owner’s title or function held in that business.

(7) Check the appropriate box that indicates whether this owner owns or works for any other firm(s)
that has any relationship with your firm. If you checked “Yes,” identify the name of the other
business and this owner’s title or function held in that business. Briefly describe the nature of the
business relationship in the space provided.

Disadvantaged Status
NOTE: You only need to complete this section for each owner that is applying for DBE
qualification (i.e. for each owner who is claiming to be “socially and economically
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disadvantaged” and whose ownership interest is to be counted toward the control and 51%

ownership requirements of the DBE program)

(1) Indicate in the space provided the total Personal Net Worth (PNW) of each owner who is
applying for DBE qualification. Use the PNW calculator form at the end of this application to

compute each owner’s PNW.
(2) Check the appropriate box that indicates whether any trust has ever been created for the benefit of this disadvantaged
owner. If you answered “Yes,” briefly explain the nature, history, purpose, and current value of the trust(s).

Section 4: CONTROL

A

C.

Identify your firm's Officers and Board of Directors:
(1) In the space provided, state the name, title, and date of appointment, ethnicity, and gender of each

officer of your firm.

(2) In the space provided, state the name, title, and date of appointment, ethnicity, and gender of each individual serving on
your firm’s Board of Directors.

(3) Check the appropriate box that indicates whether any of your firm’s officers and/or directors listed above performs a
management or supervisory function for any other business. If you answered “Yes,” identify each person by name,
his/her title, the name of the other business in which s/he is involved, and his/her function performed in that other
business.

(4) Check the appropriate box that indicates whether any of your firm’s officers and/or directors listed above own or work
for any other firm(s) that has a relationship with your firm. If you answered “Yes,” identify the name of the firm, the
officer or director, and the nature of his/her business relationship with that other firm.

Identify your firm's management personnel (by name, title, ethnicity, and gender) who control your firm in the

following areas:

(1) Making of financial decisions on your firm’s behalf, including the acquisition of lines of credit, surety bonds, supplies,
etc.;

(2) Estimating and bidding, including calculation of cost estimates, bid preparation and submission;

(3) Negotiating and contract execution, including participation in any of your firm’s negotiations and executing contracts
on your firm’s behalf;

(4) Hiring and/or firing of management personnel, including interviewing and conducting performance evaluations;

(5) Field/Production operations supervision, including site supervision, scheduling, project management services, etc.;

(6) Office management;

(7) Marketing and sales;

(8) Purchasing of major equipment;

(9) Signing company checks (for any purpose); and

(10) Conducting any other financial transactions on your firm’s behalf not otherwise listed.

(11) Check the appropriate box that indicates whether any of the persons listed in (1) through (10) above perform a
management or supervisory function for any other business. If you answered “Yes,” identify each person by name,
his/her title, the name of the other business in which s/he is involved, and his/her function performed in that other
business.

(12) Check the appropriate box that indicates whether any of the persons listed in (1) through (10) above own or work for
any other firm(s) that has a relationship with your firm. If you answered “Yes,” identify the name of the firm, the name
of the person, and the nature of his/her business relationship with that other firm.

Indicate your firm's inventory in the following categories:

A. Equipment

State the type, make and model, and current dollar value of each piece of equipment held
and/or used by your firm. Indicate whether each piece is either owned or leased by your

firm.
B. Vehicles

State the type, make and model, and current dollar value of each motor vehicle held
and/or used by your firm. Indicate whether each vehicle is either owned or leased by

your firm.
C. Office Space

State the street address of each office space held and/or used by your firm. Indicate
whether your firm owns or leases the office space and the current dollar value of that

property or its lease.
D. Storage Space
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State the street address of each storage space held and/or used by your firm. Indicate
whether your firm owns or leases the storage space and the current dollar value of that
property or its lease.
Does your firm rely on any other firm for management functions or employee payroll?
Check the appropriate box that indicates whether your firm relies on any other
firm for management functions or for employee payroll. If you answered “Yes,”
briefly explain the nature of that reliance and the extent to which the other firm
carries out such functions.
Financial Information
(1) Banking Information
(a) State the name of your firm’s bank.
(b) Give the main phone number of your firm’s bank branch.
(c) Give the address of your firm’s bank branch.
(2) Bonding Information
(a) State your firm’s Binder Number.
(b) State the name of your firm’s bond agent and/or broker.
(c) Give your agent’s/broker’s phone number.
(d) Give your agent’s/broker’s address.
(e) State your firm’s bonding limits (in dollars), specifying both the Aggregate and Project Limits.
Identify all sources, amounts, and purposes of money loaned to your firm, including the names of persons or firms
securing the loan, if other than the listed owner:

State the name and address of each source, the original dollar amount and the
current balance of each loan, and the purpose for which each loan was made to
your firm.

List all contributions or transfers of assets to/from your firm and to/from any of its owners over the past two years:
Indicate in the spaces provided, the type of contribution or asset that was
transferred, its current dollar value, the person or firm from whom it was
transferred, the person or firm to whom it was transferred, the relationship
between the two persons and/or firms, and the date of the transfer.

List current licenses/permits held by any owner or employee of your firm.

List the name of each person in your firm who holds a professional license or
permit, the type of permit or license, the expiration date of the permit or license,
and the license/permit number and issuing State of the license or permit.

List the three largest contracts completed by your firm in the past three years, if any.

List the name of each owner or contractor for each contract, the name and
location of the projects under each contract, the type of work performed on each

contract, and the dollar value of each contract.
List the three largest active jobs on which your firm is currently working.
For each active job listed, state the name of the prime contractor and the project number, the location,
the type of work performed, the project start date, the anticipated completion date, and the dollar
value of the contract.
AFFIDAVIT & SIGNATURE

Carefully read the attached affidavit in its entirety. Fill in the required information for each blank space, and sign and date
the affidavit in the presence of a Notary Public, who must then notarize the form
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Section 1: CERTIFICATION INFORMATION

A. Prior/Other Certifications

Is your firm currently certified for | _DBE | Name of certifying agency:
any of the following programs?

(If Yes, check appropriate box(es)) Has your firm’s state UCP conducted an on-site visit?
Yes,on [ | State: __No

_8(a) ® STOP! If you checked either the 8(a) or SDB box, you may not
SpB | have to complete this application. Ask your state UCP about the
B streamlined application process under the SBA-DOT MOU.

B. Prior/Other Applications and Privileges

Has your firm (under any name) or any of its owners, Board of Directors, officers or management personnel, ever
withdrawn an application for any of the programs listed above, or ever been denied certification, decertified, or
debarred or suspended or otherwise had bidding privileges denied or restricted by any state or local agency, or
Federal entity?

__Yes,on__ [ | No

If Yes, identify State and name of state, local, or Federal agency and explain the nature of the action:

Section 2: GENERAL INFORMATION

A. Contact Information
(1) Contact person and Title: (2) Legal name of firm:
(3) Phone #: | (4) Other Phone #: | (5) Fax #:
(6) E-mail: | (7) Website (if have one):
(8) Street address of firm (No P.O. Box): City: County/Parish: State: Zip:
(9) Mailing address of firm (if different): City: County/Parish: State: Zip:
B. Business Profile

(1) Describe the primary activities of your firm; (2) Federal Tax ID (if any):
(3) This firm was established on / / (4) 1/We have owned this firm since: / /
(5) Method of acquisition (check all that apply):

__ Started new business ~ __ Bought existing business ~__ Inherited business ~__ Secured concession

__ Merger or consolidation _ Other (explain)

(6) Is your firm “for profit”? __Yes __ No | ® STOP! If your firm is NOT for-profit, then you do NOT qualify
for this program and do NOT need to fill out this application.

(7) Type of firm (check all that apply):
__Sole Proprietorship
___Partnership
__ Corporation
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__ Limited Liability Partnership
__Limited Liability Corporation
___Joint Venture

__ Other, Describe:

(9) Number of employees: Full-time Part-time Total

(10) Specify the gross receipts of the firm for the last 3 years: Year Total receipts $
Year Total receipts $
Year Total receipts $

C. Relationships with Other Businesses

(1) Is your firm co-located at any of its business locations, or does it share a telephone number, P.O. Box, office

space, yard, warehouse, facilities, equipment, or office staff, with any other business, organization, or entity?
Yes No

If Yes, |dent|fy Other Firm’s name:

Explain nature of shared facilities:

(2) At present, or at any time in the | (a) Been a subsidiary of any other firm? __Yes __No
past, has your firm: (b) Consisted of a partnership in which one or more of the partners are other
Firms? _Yes No
(c) Owned any percentage of any other firms? _Yes
No
(d) Had any subsidiaries? _Yes __No
(3) Has any other firm had an ownership interest in your firm at present or at any time inthe past? __Yes __ No

(4) If you answered “Yes” to any of the questions in (2)(a)-(d) and/or (3), identify the following for each (attach
extra sheets, if needed):

Name Address Type of Business
1.
2.
3.
D. Immediate Family Member Businesses

Do any of your immediate family members own or manage another company? __Yes __ No
If Yes, then list (attach extra sheets, if needed):

Name Relationship Company Type of Business Own
or Manage?
1.
2.

Section 3: OWNERSHIP

Identify all individuals or holding companies with any ownership interest in your firm, providing
the information requested below (If more than one owner, attach separate sheets for each additional owner):
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A. Background Information

(1) Name: | (2) Title: | (3) Home Phone #:
(4) Home Address (street and number): City: State: Zip:
(5) Gender: __ Male __ Female (6) Ethnic group membership (Check all that apply):
(7) U.S. Citizen: __Yes No __Black __Hispanic __Native American
— __Asian Pacific __Subcontinent Asian
(8) Lawfully Admitted Permanent -
. __ Other (specify)
Resident: Yes No
B. Ownership Interest
(1) Number of years as owner: (2) Initial investment to Type Dollar Value
(3) Percentage owned: acquire ownership Cash $
(4) Familial relationship to other owners: interest in firm: Real Estate $
Equipment $
Other $
(5) Shares of Stock: Number Percentage Class Date acquired Method Acquired

(6) Does this owner perform a management or supervisory function for any other business? __ Yes
No
If Yes, identify: Name of Business: Function/Title:

(7) Does this owner own or work for any other firm(s) that has a relationship with this firm (e.g., ownership
Interest, shared office space, financial investments, equijpment, leases, personnel sharing, etc.)? _Yes No

If Yes, identify: Name of Business: Function/Title:

Nature of Business Relationship:

C. Disadvantaged Status — NOTE: Complete this section only for each owner applying for DBE
gualification (i.e. for each owner claiming to be socially and economically disadvantaged)

(1) What is the Personal Net Worth (PNW) of the owner(s) applying for DBE qualification? (Use
and attach the Personal Financial Statement form at the end of this application, attach additional sheets if
more than one owner is applying)

Section 4: CONTROL

A. Identify your firm’s Officers & Board of Directors (If additional space is required, attach a
separate sheet):
Name Title Date Appointed Ethnicity Gender

1) B)
Officers [ (b)
of the (3)
Compan @

(e)
y
(2) Board of | (a)
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Directors (b)

(©

(d)

(€)

(3) Do any of the persons listed in (1) and/or (2) above perform a management or supervisory function
for any other business? __Yes __ No
If Yes, identify for each: Person: Title:

Business: Function:

(4) Do any of the persons listed (1) and/or (2) above own or work for any other firm(s) that has a
relationship with this firm (e.g., ownership interest, shared office space, financial investments, equipment, leases,
personnel sharing, etc.)?

_Yes __ No

If Yes, identify for each: Firm Name: Person:

Nature of Business Relationship:

B. Identify your firm’s management personnel who control your firm in the following areas (If
more than two persons, attach a separate sheet):
Name Title Ethnicity | Gender

(1) Financial Decisions

(responsibility for acquisition of lines of
credit, surety bonding, supplies, etc.)

(2) Estimating and bidding

(3) Negotiating and Contract

Execution

(4) Hiring/firing of management

personnel

(5) Field/Production Operations

Supervisor

(6) Office management

(7) Marketing/Sales

(8) Purchasing of major

equipment

(9) Authorized to Sign Company

Checks (for any purpose)

(10) Authorized to make

ooy o) oo oY o oY (T O

Financial Transactions

(11) Do any of the persons listed in (1) through (10) above perform a management or supervisory
function for any other business? __Yes _ No
If Yes, identify for each: Person: Title:
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Business: Function:

(12) Do any of the persons listed in (1) through (10) above own or work for any other firm(s) that has a
relationship with this firm (e.g., ownership interest, shared office space, financial investments, equipment, leases,
personnel sharing, etc.)?

_Yes __ No

If Yes, identify for each: Firm Name: Person:

Nature of Business Relationship:

C. Indicate your firm’s inventory in the following categories (attach additional sheets if
needed):
(€8] Equipment
Type of Equipment Make/Model Current Value Owned or
Leased?
(@)
(b)
(©)
(2) Vehicles
Type of Vehicle Make/Model Current Value Owned or
Leased?
(@)
(b)
©
3 Office Space
Street Address Owned or Current Value of Property or
Leased? Lease
(@)
(b)
4 Storage Space
Street Address Owned or Current Value of Property or
Leased? Lease
(@)
(b)
D. Does your firm rely on any other firm for management functions or employee payroll?
_Yes  No

If Yes, explain:
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E. Financial Information

(1) Banking Information:

(a) Name of bank: (b) Phone No: ()

(c) Address of bank: City: State: Zip:
(2) Bonding Information: If you have bonding capacity, identify:  (a) Binder No:

(b) Name of agent/broker (c) Phone No: ()

(d) Address of agent/broker: City: State: Zip:
(e) Bonding limit: Aggregate limit $ Project limit $

F. Identify all sources, amounts, and purposes of money loaned to your firm, including the

names of any persons or firms securing the loan, if other than the listed owner:

Name of Address of Name of Person Original Current Purpose of Loan

Source Source Securing the Loan Amount Balance

1.

2.

3.

G. List all contributions or transfers of assets to/from your firm and to/from any of its

owners over the past two years (attach additional sheets if needed):

Contribution/Asset | Dollar From Whom To Whom Relationship Date of
Value Transferred Transferred Transfer

1.

2.

3.

H. List current licenses/permits held by any owner and/or employee of your firm (e.q.

contractor, engineer, architect, etc.)(Attach additional sheets if needed).

Name of License/Permit Holder Type of License/Permit Expiration License Number
Date and State

1.

2.

3.

l. List the three largest contracts completed by your firm in the past three years, if any:

Name of Name/Location of Type of Work Performed Dollar Value of
Owner/Contractor Project Contract

1.

2.

3.
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J. List the three largest active jobs on which your firm is currently working:

Name of Prime Location of Type of Work Project Anticipated Dollar
Contractor and Project Project Start Date | Completion Value of
Number Date Contract
1.
2.
3.
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AFFIDAVIT OF CERTIFICATION
This form must be signed and notarized for each owner upon which disadvantaged status is
relied.

A MATERIAL OR FALSE STATEMENT OR OMISSION MADE IN CONNECTION WITH THIS
APPLICATION IS SUFFICIENT CAUSE FOR DENIAL OF CERTIFICATION, REVOCATION OF A
PRIOR APPROVAL, INITIATION OF SUSPENSION OR DEBARMENT PROCEEDINGS, AND MAY
SUBJECT THE PERSON AND/OR ENTITY MAKING THE FALSE STATEMENT TO ANY AND ALL

CIVIL AND CRIMINAL PEALTIES AVAILABLE PURSUANT TO APPLICABLE FEDERAL AND
STATE LAW.

I (full name printed), swear or affirm under penalty of law that I am

(title) of applicant firm (firm name) and that | have
read and understood all of the questions in this application and that all of the foregoing information and
statements submitted in this application and its attachments and supporting documents are true and correct
to the best of my knowledge, and that all responses to the questions are full and complete, omitting no
material information. The responses include all material information necessary to fully and accurately
identify and explain the operations, capabilities and pertinent history of the named firm as well as the
ownership, control, and affiliations thereof.

I recognize that the information submitted in this application is for the purpose of inducing certification
approval by a government agency. | understand that a government agency may, by means it deems
appropriate, determine the accuracy and truth of the statements in the application, and | authorize such
agency to contact any entity named in the application, and the named firm’s bonding companies, banking
institutions, credit agencies, contractors, clients, and other certifying agencies for the purpose of verifying
the information supplied and determining the named firm’s eligibility.

| agree to submit to government audit, examination and review of books, records, documents and files, in
whatever form they exist, of the named firm and its affiliates, inspection of its places(s) of business and
equipment, and to permit interviews of its principals, agents, and employees. | understand that refusal to
permit such inquiries shall be grounds for denial of certification.

If awarded a contract or subcontract, | agree to promptly and directly provide the prime contractor, if any,
and the Department, recipient agency, or federal funding agency on an ongoing basis, current, complete
and accurate information regarding (1) work performed on the project; (2) payments; and (3) proposed
changes, if any, to the foregoing arrangements.

| agree to provide written notice to the recipient agency or Unified Certification Program (UCP) of any
material change in the information contained in the original application within 30 calendar days of such
change (e.g., ownership, address, telephone number, etc.).

I acknowledge and agree that any misrepresentations in this application or in records pertaining to a
contract or subcontract will be grounds for terminating any contract or subcontract which may be
awarded; denial or revocation of certification; suspension and debarment; and for initiating action under
federal and/or state law concerning false statement, fraud or other applicable offenses.

I certify that | am a socially and economically disadvantaged individual who is an owner of the above-
referenced firm seeking certification as a Disadvantaged Business Enterprise (DBE). In support of my
application, I certify that | am a member of one or more of the following groups, and that I have held
myself out as a member of the group(s) (circle all that apply):
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Female Black American Hispanic American
Native American Asian- Pacific American
Subcontinent Asian American

Other (specify)

I certify that | am socially disadvantaged because | have been subjected to racial or ethnic prejudice or
cultural bias, or have suffered the effects of discrimination, because of my identity as a member of one or
more of the groups identified above, without regard to my individual qualities.

| further certify that my personal net worth does not exceed $750,000, and that I am economically
disadvantaged because my ability to compete in the free enterprise system has been impaired due to

diminished capital and credit opportunities as compared to others in the same or similar line of business
who are not socially and economically disadvantaged.

I declare under penalty of perjury that the information provided in this application and supporting
documents is true and correct.

Executed on (Date)

Signature

(DBE Applicant)

NOTARY CERTIFICATE
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DBE UNIFORM CERTIFICATION APPLICATION SUPPORTING DOCUMENTS CHECKLIST
In order to complete your application for DBE certification, you must attach copies of all of the following
documents as they apply to you and your firm.

All Applicants

n Work experience resumes (that include places of ownership/employment with corresponding dates), for all
owners and officers of your firm

. Personal Financial Statement (form available with this application)

. Personal tax returns for the past three years, if applicable, for each owner claiming disadvantaged status

. Your firm’s tax returns (gross receipts) and all related schedules for the past three years

n  Documented proof of contributions used to acquire ownership for each owner (e.g. both sides of cancelled
checks)

n  Your firm’s signed loan agreements, security agreements, and bonding forms

. Descriptions of all real estate (including office/storage space, etc.) owned/leased by your firm and
documented proof of ownership/signed leases

. List of equipment leased and signed lease agreements

n  List of construction equipment and/or vehicles owned and titles/proof of ownership

n Documented proof of any transfers of assets to/from your firm and/or to/from any of its owners over the
past two years

n  Year-end balance sheets and income statements for the past three years (or life of firm, if less than three
years); a new business must provide a current balance sheet

n  All relevant licenses, license renewal forms, permits, and haul authority forms

n  DBE and SBA 8(a) or SDB certifications, denials, and/or decertifications, if applicable

n  Bank authorization and signatory cards

. Schedule of salaries (or other compensation or remuneration) paid to all officers, managers, owners, and/or
directors of the firm

n Trust agreements held by any owner claiming disadvantaged status, if any

Partnership or Joint Venture
n  Original and any amended Partnership or Joint Venture Agreements
Corporation or LLC

. Official Articles of Incorporation (signed by the state official)

n  Both sides of all corporate stock certificates and your firm’s stock transfer ledger

n  Shareholders’ Agreement

n  Minutes of all stockholders and board of directors meetings

n  Corporate by-laws and any amendments

. Corporate bank resolution and bank signature cards

= Official Certificate of Formation and Operating Agreement with any amendments (for LLCs)

Trucking Company

n  Documented proof of ownership of the company

n  Insurance agreements for each truck owned or operated by your firm

n  Title(s) and registration certificate(s) for each truck owned or operated by your firm

n  List of U.S. DOT numbers for each truck owned or operated by your firm

Regular Dealer

s
s
s

Proof of warehouse ownership or lease
List of product lines carried
List of distribution equipment owned and/or leased
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NOTE: The specific state UCP to which you are applying may have additional required
documents that you must also supply with your application. Contact the appropriate certifying
agency to which you are applying.
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A DelDOT

() New Certification Application
() Annual “No Change Affidavit”
() Full Recertification Applicant (Renewal Applicants)

PERSONAL FINANCIAL STATEMENT As of:

Complete for each socially disadvantaged owner. New & Full applicants attach the last 3 years’ personal federal tax
returns.

Name Business Phone ( )

Residence Address Residence Phone ( )

City, State & Zip Code

Business Name of Applicant

ASSETS LIABILITIES

(Omit Cents) (Omit Cents)
If you have any assets/liabilities jointly or as community property with another person, include only your share.
Cash on hand and in Banks......... $ Accounts Payable..................... $
Savings ACCOUNtS.......ccoeuveennnes $ Notes Payable to Banks and Others $
IRA or Other Retirement Account  $ (Describe in Section 1) $
Personal Receivables............... $ Notes Payable to Banks and Others $
Life Insurance — Cash Value Only  $ Installment Account (Auto)......... $
(Complete Section 7) $ Installment Account (Other)......... $
Stocks and Bonds..................... $ Loan on Life Insurance............
(Describe in Section 2) $ Mortgages on Real Estate.........
Real Estate..........cccoevvvinnnnnnn. $ (Describe in Section 3) $
(Describe in Section 3) $ Unpaid Taxes.......cooeveevvneeninnn $
Automobile(s) — Present Value... $ (Describe in Section 5) $
Other Personal Property............ $ Other Liabilities...................... $
(Describe in Section 4) $ (Describe in Section 6) $
Other ASSEtS.......cvvvveeeiiiinnnnn. $ Total Liabilities..................... $
(Describe in Section 4) $ Net Worth..............cooo e, $
Total ASSEtS......ovvvvvvveiiiieenen, $ (Total Assets minus Total Liabilities)
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Source of Income

Contingent Liabilities

(Contingent Liabilities do not reduce net worth.)

Salary.....ooceeiieiiiii e, $ As Endorser or Co-Maker........... $
Net Investment Income............. $ Legal Claims & Judgments......... $
Real Estate Income.................. $ Provision - Fed. Income Tax........ $
Other Income.............cceeveeeen. $ Other Special Debt................... $

Section 1. Personal Notes Payable to Bank and Others (Use attachments if necessary. Each attachment must be
identified as a part of this statement and signed.)

Name and Address of
Noteholder(s)

Original
Balance

Balance

Current

Payment
Amount

Frequency
(monthly, etc.)

How Secured or Endorsed
Type of Collatera

Section 2. Stocks and Bonds (Use attachments if necessary. Each attachment must be identified as a part of this
statement and signed.) Do not include your ownership interest in an applicant or participating DBE firm. Mark

value as of date of this statement.

Number of Shares

Name of Securities

Fair Market Value

Section 3. Real Estate Owned (List each parcel separately. Use attachments if necessary. Each attachment must be
identified as a part of this statement and signed.) Do not include your primary place of residence.

Property A

Property B

Property C

Type of Property

Address

Date Purchased

Original Cost

Present Market Value

Name and Address of
Mortgage Holder

Mortgage Account
Number

Mortgage Balance
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Amount of Payment Per
Month/Year

Status of Mortgage

Section 4. Other Personal Property and Other Assets (Describe, and if any is pledged as security, state name and
address of lien holder, amount of lien, terms of payment, and if delinquent, describe delinquency.) Do not include
your ownership interest in an applicant or participating DBE firm.

Section 5. Unpaid Taxes (Describe in detail, as to type, to whom payable, when due, amount and to what property,
if any a tax lien attaches.)

Section 6. Other Liabilities (Describe in detail.)

Section 7. Life Insurance Held (Give face amount and cash surrender value of policies — name of insurance
company and beneficiaries.)

| authorize the Delaware Department of Transportation to verify the accuracy of the statements made in
order to determine whether | meet the standards of economic disadvantage for participation in the DBE
program at the Delaware Department of Transportation.

Signature: Title: SSN: Date:

| swear that the foregoing statements and ensuing attachments are true and accurate.

(SIGNATURE OF AFFIANT) (DATE)

(SEAL) (PRINTED NAME)

(TITLE)

SWORN AND SUBSCRIBED BEFORE ME

this day of , 20

My Commission Expires:

(SIGNATURE OF NOTARY PUBLIC)
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Attachment H: Bidder’s List Registration

Bidder’s List Registration

Disadvantaged Business Enterprise (DBE) Regulations as stated in 49 CFR 26.11(c) require
the Delaware Department of Transportation (DelDOT) to create and maintain a
comprehensive bidders list, consisting of all firms who seek to work or are bidding on
prime contracts and quoting/bidding subcontracts on federally-funded transportation
projects. For every firm, the following information is required:

Firm Name Contact Name Contact Title
Contact E-mail Address Phone Number Fax Number
Firm Mailing Address City State Zip Code
Year Firm Was Established Annual Gross Receipts

$
This firm is a non-DBE firm This firm is DBE-certified by DelDOT

DelDOT requires all bidders to be registered. If your firm is already registered as a
bidder with DelDOT this calendar year, please disregard this form. If you have not registered,
submittal of this registration is a pre-condition for award of any Federal Aid contract.

For further information about the Bidder's List, call DeIDOT's DBE Program Office at 302-760-
2035.

Submit completed form to:

DBE Program Office

Delaware Transportation Department
P.O.Box 778

Dover, DE 19903

Fax: 302-739-2254
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Attachment |: DBE Goal Methodology

Federal Highway Administration

THE DELAWARE DEPARTMENT OF TRANSPORTATION’S ANNUAL OVERALL
GOAL METHODOLOGY

In accordance with the requirements of 49 CFR Part 26.45, following is an explanation of
the methodology used to determine the annual overall DBE goal for the Delaware Department of
Transportation.

Narrative Summary of Methodology / Annual Overall DBE Goal Setting Process

The overall goal setting process has two (2) steps. The first step determines the base
figure. The base figure reflects the relative availability of disadvantaged business enterprises in
the Delaware Department of Transportation’s (DelDOT’s) relevant market. Because more than a
majority or all contract awards are awarded to Delaware-based businesses, the relevant market is
the State of Delaware. DelDOT used the current Unified Directory of Certified DBE Firms and
the U. S. Census Bureau Summary Statistics by County for the raw availability data used in Step
1. Step 2 of the goal setting process adjusts the Step 1 base figure, if necessary, to make it more
precise.

Step 1: Determining the base-figure for the relative availability of Ready, Willing, and Able
DBE firms

a) The base figure is calculated as follows:

The numerator consists of Ready, Willing and Able DBE firms listed in the Unified
Directory of Certified DBE Firms in both the construction and professional services categories.
The denominator is comprised of all relevant construction and professional services firms,
including DBEs, in the relevant market.

RWA Construction DBEs + RWA Professional DBES
All Construction Firms + All Professional Firms = Base Figure

In Step 1, the base figure for relative availability of DBE firms is weighted as follows:

The median spread of the previous four (4) federal fiscal years is used to weight the base
figure between construction awards and professional service awards. The median is determined
by averaging the middle two figures in an ordered array. It is reasonable to assume that the
spread of expenditures in the coming year will follow past patterns.

1% middle figure + 2™ middle figure
2 = Construction Median

and
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1% middle figure + 2" middle figure
2 = Professional Service Median

The four-year median for both the construction portion and the professional service portion may
result in a weighting factor that does not add up to 100%. However, it does not affect the
outcome of the calculation.

The weighting is calculated as follows:
Construction Median (RWA Construction DBEs / All Construction Firms) +
Professional Service Median (RWA Professional DBEs / All Professional Firms) =

Weighted Base Figure

Step 2: Adjustment of the base figure

DelDOT examines all available evidence to determine what adjustment, if any, is needed
to the base figure to arrive at an overall DBE goal. As outlined in Section 26.45 (d) (1) (i), the
DelDOT base figure adjustment is based on the DBE past participation in DOT-assisted
contracts.

DelDOT arrives at a numerator for DBE participation based upon data that provided the
actual raw dollar contract award amounts for each prime contract and subcontract awarded to
DBEs, on DOT-assisted contracts in the previous four federal fiscal years. The denominator is
the total of awards on DOT-assisted contracts for both Construction and in Professional Services
for the same time period.

Adjusting the Weighted Base figure using the Median DBE Participation

The median is determined by averaging the middle two figures in an ordered array.
Using the DBE Participation figures as described above, the median was determined as follows:

1% middle figure + 2" middle figure
2 = Median DBE Participation

Based on the calculation above, the median DBE Participation is derived. Using the
median approach the base figure adjustment calculation is as follows:

Weighted Base Figure + Median DBE Participation
2 = Overall Goal

Race/Gender-Neutral and Race/Gender-Conscious Split

To determine a projection of the maximum feasible portion of the overall DBE goal that
is potentially attainable through race-/gender-neutral participation in DOT-assisted contracting,
DelDOT examines all DOT-assisted contracts that do not have a DBE contract goal in four
consecutive federal fiscal years and searches for participation of DBE firms as prime contractors
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or subcontractors. All available evidence is examined to determine the past level of race-
/gender-neutral DBE participation in Construction and Professional Service categories for this
period. The principle factor of the examination is based on the total of contract awards to DBE
prime contractors and subcontractors for this period. The combined race-/gender-neutral prime
contract and subcontract awards are combined to arrive at the race-/gender-neutral financial
participation level of DBE firms for this period.

The numerator is the combined aggregate award amounts to DBE prime contractors and
subcontractors on DOT-assisted contracts occurring in a race-/gender-neutral environment in the
four consecutive federal fiscal years. The denominator is the aggregate of all awards on DOT-
assisted contracts in the same time period. Following are the calculations to derive the maximum
feasible portion of the overall DBE goal that is potentially attainable through race-/gender-
neutral means.

DBE R/G - N Awards in Construction and Professional Services - Last Four Years
All Awards in Construction and Professional Services — Last Four Years

The formula above shown derives the Race-/Gender-Neutral and Race-/ Gender-
Conscious Split percentage portion of the overall goal.

OVERALL GOAL SOURCE INFORMATION FOR THE DELAWARE DEPARTMENT
OF TRANSPORTATION

The North American Industrial Classification codes used in the methodology and
calculations are the most current NAIC code definitions. A list of the North American Industry
Classifications System is shown in Attachment J.

The Federal Participation values are calculated with information from two sources. The
raw award information is established with information available from DelDOT’s VAX
application, PROJECT STATUS INFO. (PSI). This application provides all awards between the
specified dates. This information is then separated between DOT-assisted projects and state
funded projects. The Finance Section provides a printout of the Account Definition Tables.
These tables are used by the accounting system for percentage distribution between federal and
state funds on DOT-assisted projects. The fund distributions are applied to each DOT-assisted
project to calculate the participation amount. The participation amounts for each federal fiscal
year are accumulated. These figures are used to determine the median DBE capacity used in the
weighted base figure adjustment calculations.

The base figure weighting uses the historical spread between construction and

professional service awards on DOT-assisted projects for the same federal fiscal time frame as
used in other calculations. All calculation figures are truncated to four (4) significant digits.
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Federal Transit Administration

In accordance with the requirements of 49 CFR Part 26.45, following is an explanation of
the methodology used to determine the annual overall DBE goal for the Delaware Transit
Corporation (DTC)

Narrative Summary of Methodology / Annual Overall DBE Goal Setting Process

The overall goal setting process has two (2) steps. The first step determines the base
figure. The base figure reflects the relative availability of disadvantaged business enterprises.
DTC uses the current DelDOT Unified Directory of Certified DBE Firms and the Census
Bureau’s County Business Patterns for the data used in Step 1. Step 2 of the goal setting process
adjusts the Step 1 base figure.

Step 1: Determining the base-figure for the relative availability of Ready, Willing, and Able
DBE firms

a) The base figure is calculated as follows:

The numerator consists of Ready, Willing and Able DBE firms listed in the Unified
Directory of Certified DBE Firms. The denominator is comprised of all firms listed in the Census
Bureau’s County Business Patterns database, that are associated with the type of work to be
performed in the fiscal year.

Number of DBE’s in directory = Base Figure
Number of businesses in our market

Step 2: Adjustment of the base figure

Since contracting opportunities remain similar each year, adjustment to the base figure is
based on DTC’s past DBE Achievements.

DTC derives the historical mean of the previous four fiscal year DBE achievement
percentages. The average of the base goal and the historical mean determines the adjusted base
figure.

Transit Vehicle Manufacturers

The DTC will require each transit vehicle manufacturer, as a condition of being
authorized to bid or propose on FTA-assisted transit vehicle procurements, to certify that it has
complied with the requirements of this section. Alternatively, the DTC may, at its discretion and
with FTA approval, establish project-specific goals for DBE participation in the procurement of
transit vehicles in lieu of the TVM complying with this element of the program.
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Race/Gender-Neutral and Race/Gender-Conscious Split

To determine the race neutral and race conscious split, past DBE achievements in the
race neutral and race conscious areas are examined. In addition DTC considers the types of
projects to be completed for the fiscal year and the availability of certified DBEs for those
projects.
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Attachment J

Delaware: North America Industry
Classifications System — Revisions for 2002
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Attachment J: NAICS Codes

1997 Economic Census: Delaware: North America Industry Classifications System — Revisions
for 2002

NAICS Codes
22 Utilities
221 Utilities

2211 Electric Power Generation, Transmission and Distribution
22111  Electric Power Generation

221111 Hydroelectric Power Generation

221112 Fossil Fuel Electric Power Generation

221113 Nuclear Electric Power Generation

221119 Other Electric Power Generation

22112  Electric Power Transmission, Control, and Distribution
221121 Electric Bulk Power Transmission and Control

221122 Electric Power Distribution

2212 Natural Gas Distribution

22121 Natural Gas Distribution

221210 Natural Gas Distribution

2213 Water, Sewage and Other Systems

22131  Water Supply and Irrigation Systems

221310 Water Supply and Irrigation Systems

22132  Sewage Treatment Facilities

221320 Sewage Treatment Facilities

22133  Steam and Air-Conditioning Supply

221330 Steam and Air-Conditioning Supply

23 Construction

236 Construction of Buildings

2361 Residential Building Construction

23611 Residential Building Construction

236115 New Single-Family Housing Construction (except Operative Builders)
236116 New Multifamily Housing Construction (except Operative Builders)
236117 New Housing Operative Builders

236118 Residential Remodelers

2362 Nonresidential Building Construction

23621 Industrial Building Construction

236210 Industrial Building Construction

23622 Commercial and Institutional Building Construction

236220 Commercial and Institutional Building Construction

237 Heavy and Civil Engineering Construction

2371 Utility System Construction

23711  Water and Sewer Line and Related Structures Construction

237110 Water and Sewer Line and Related Structures Construction

23712  Oil and Gas Pipeline and Related Structures Construction
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237120 Oil and Gas Pipeline and Related Structures Construction
23713  Power and Communication Line and Related Structures Construction
237130 Power and Communication Line and Related Structures Construction
2372 Land Subdivision

23721  Land Subdivision

237210 Land Subdivision

2373 Highway, Street, and Bridge Construction

23731 Highway, Street, and Bridge Construction

237310 Highway, Street, and Bridge Construction

2379 Other Heavy and Civil Engineering Construction

23799  Other Heavy and Civil Engineering Construction

237990 Other Heavy and Civil Engineering Construction

238 Specialty Trade Contractors

2381 Foundation, Structure, and Building Exterior Contractors
23811 Poured Concrete Foundation and Structure Contractors
238110 Poured Concrete Foundation and Structure Contractors
23812  Structural Steel and Precast Concrete Contractors
238120 Structural Steel and Precast Concrete Contractors

23813  Framing Contractors

238130 Framing Contractors

23814  Masonry Contractors

238140 Masonry Contractors

23815 Glass and Glazing Contractors

238150 Glass and Glazing Contractors

23816  Roofing Contractors

238160 Roofing Contractors

23817  Siding Contractors

238170 Siding Contractors

23819  Other Foundation, Structure, and Building Exterior Contractors
238190 Other Foundation, Structure, and Building Exterior Contractors
2382 Building Equipment Contractors

23821 Electrical Contractors

238210 Electrical Contractors

23822 Plumbing, Heating, and Air-Conditioning Contractors
238220 Plumbing, Heating, and Air-Conditioning Contractors
23829  Other Building Equipment Contractors

238290 Other Building Equipment Contractors

2383 Building Finishing Contractors

23831 Drywall and Insulation Contractors

238310 Drywall and Insulation Contractors

23832  Painting and Wall Covering Contractors

238320 Painting and Wall Covering Contractors

23833  Flooring Contractors

238330 Flooring Contractors

23834  Tile and Terrazzo Contractors

238340 Tile and Terrazzo Contractors
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23835
238350
23839
238390
2389
23891
238910
23899
238990

31-33
3149
31491
314911
314912
31499
314991
314992
314999
315
3151
31511
315111
315119
31519
315191
315192
3152
31521
315211
315212
31522
315221
315222
315223
315224
315225
315228
31523
315231
315232
315233
315234
315239
31529
315291

Finish Carpentry Contractors

Finish Carpentry Contractors

Other Building Finishing Contractors
Other Building Finishing Contractors
Other Specialty Trade Contractors
Site Preparation Contractors

Site Preparation Contractors

All Other Specialty Trade Contractors
All Other Specialty Trade Contractors

Manufacturing

Other Textile Product Mills

Textile Bag and Canvas Mills

Textile Bag Mills

Canvas and Related Product Mills

All Other Textile Product Mills

Rope, Cordage, and Twine Mills

Tire Cord and Tire Fabric Mills

All Other Miscellaneous Textile Product Mills

Apparel Manufacturing

Apparel Knitting Mills

Hosiery and Sock Mills

Sheer Hosiery Mills

Other Hosiery and Sock Mills

Other Apparel Knitting Mills

Outerwear Knitting Mills

Underwear and Nightwear Knitting Mills

Cut and Sew Apparel Manufacturing

Cut and Sew Apparel Contractors

Men's and Boys' Cut and Sew Apparel Contractors

Women's, Girls', and Infants' Cut and Sew Apparel Contractors

Men's and Boys' Cut and Sew Apparel Manufacturing

Men's and Boys' Cut and Sew Underwear and Nightwear Manufacturing
Men's and Boys' Cut and Sew Suit, Coat, and Overcoat Manufacturing
Men's and Boys' Cut and Sew Shirt (except Work Shirt) Manufacturing
Men's and Boys' Cut and Sew Trouser, Slack, and Jean Manufacturing
Men's and Boys' Cut and Sew Work Clothing Manufacturing

Men's and Boys' Cut and Sew Other Outerwear Manufacturing
Women's and Girls' Cut and Sew Apparel Manufacturing

Women's and Girls' Cut and Sew Lingerie, Loungewear, and Nightwear Manufacturing
Women's and Girls' Cut and Sew Blouse and Shirt Manufacturing
Women's and Girls' Cut and Sew Dress Manufacturing

Women's and Girls' Cut and Sew Suit, Coat, Tailored Jacket, and Skirt Manufacturing
Women's and Girls' Cut and Sew Other Outerwear Manufacturing
Other Cut and Sew Apparel Manufacturing

Infants' Cut and Sew Apparel Manufacturing
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315292
315299
3159
31599
315991
315992
315993
315999
316
3161
31611
316110
3162
31621
316211
316212
316213
316214
316219
3169
31699
316991
316992
316993
316999
321
3211
32111
321113
321114
3212
32121
321211
321212
321213
321214
321219
3219
32191
321911
321912
321918
32192
321920
32199
321991

Fur and Leather Apparel Manufacturing

All Other Cut and Sew Apparel Manufacturing

Apparel Accessories and Other Apparel Manufacturing
Apparel Accessories and Other Apparel Manufacturing
Hat, Cap, and Millinery Manufacturing

Glove and Mitten Manufacturing

Men's and Boys' Neckwear Manufacturing

Other Apparel Accessories and Other Apparel Manufacturing
Leather and Allied Product Manufacturing

Leather and Hide Tanning and Finishing

Leather and Hide Tanning and Finishing

Leather and Hide Tanning and Finishing

Footwear Manufacturing

Footwear Manufacturing

Rubber and Plastics Footwear Manufacturing

House Slipper Manufacturing

Men's Footwear (except Athletic) Manufacturing
Women's Footwear (except Athletic) Manufacturing
Other Footwear Manufacturing

Other Leather and Allied Product Manufacturing

Other Leather and Allied Product Manufacturing
Luggage Manufacturing

Women's Handbag and Purse Manufacturing

Personal Leather Good (except Women's Handbag and Purse) Manufacturing
All Other Leather Good Manufacturing

Wood Product Manufacturing

Sawmills and Wood Preservation

Sawmills and Wood Preservation

Sawmills

Wood Preservation

Veneer, Plywood, and Engineered Wood Product Manufacturing
Veneer, Plywood, and Engineered Wood Product Manufacturing
Hardwood Veneer and Plywood Manufacturing
Softwood Veneer and Plywood Manufacturing
Engineered Wood Member (except Truss) Manufacturing
Truss Manufacturing

Reconstituted Wood Product Manufacturing

Other Wood Product Manufacturing

Millwork

Wood Window and Door Manufacturing

Cut Stock, Resawing Lumber, and Planing

Other Millwork (including Flooring)

Wood Container and Pallet Manufacturing

Wood Container and Pallet Manufacturing

All Other Wood Product Manufacturing

Manufactured Home (Mobile Home) Manufacturing
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321992 Prefabricated Wood Building Manufacturing

321999 All Other Miscellaneous Wood Product Manufacturing
322 Paper Manufacturing

3221 Pulp, Paper, and Paperboard Mills

32211  Pulp Mills

322110 Pulp Mills

32212  Paper Mills

322121 Paper (except Newsprint) Mills

322122 Newsprint Mills

32213  Paperboard Mills

322130 Paperboard Mills

3222 Converted Paper Product Manufacturing

32221 Paperboard Container Manufacturing

322211 Corrugated and Solid Fiber Box Manufacturing

322212 Folding Paperboard Box Manufacturing

322213 Setup Paperboard Box Manufacturing

322214 Fiber Can, Tube, Drum, and Similar Products Manufacturing
322215 Nonfolding Sanitary Food Container Manufacturing

32222  Paper Bag and Coated and Treated Paper Manufacturing
322221 Coated and Laminated Packaging Paper and Plastics Film Manufacturing
322222 Coated and Laminated Paper Manufacturing

322223 Plastics, Foil, and Coated Paper Bag Manufacturing
322224 Uncoated Paper and Multiwall Bag Manufacturing

322225 Laminated Aluminum Foil Manufacturing for Flexible Packaging Uses
322226 Surface-Coated Paperboard Manufacturing

32223  Stationery Product Manufacturing

322231 Die-Cut Paper and Paperboard Office Supplies Manufacturing
322232 Envelope Manufacturing

322233 Stationery, Tablet, and Related Product Manufacturing
32229  Other Converted Paper Product Manufacturing

322291 Sanitary Paper Product Manufacturing

322299 All Other Converted Paper Product Manufacturing

323 Printing and Related Support Activities

3231 Printing and Related Support Activities

32311  Printing

323110 Commercial Lithographic Printing

323111 Commercial Gravure Printing

323112 Commercial Flexographic Printing

323113 Commercial Screen Printing

323114 Quick Printing

323115 Digital Printing

323116 Manifold Business Forms Printing

323117 Books Printing

323118 Blankbook, Looseleaf Binders, and Devices Manufacturing
323119 Other Commercial Printing

32312  Support Activities for Printing
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323121
323122
324
3241
32411
324110
32412
324121
324122
32419
324191
324199
325
3251
32511
325110
32512
325120
32513
325131
325132
32518
325181
325182
325188
32519
325191
325192
325193
325199
3252
32521
325211
325212
32522
325221
325222
3253
32531
325311
325312
325314
32532
325320
3255
32551

Tradebinding and Related Work

Prepress Services

Petroleum and Coal Products Manufacturing

Petroleum and Coal Products Manufacturing

Petroleum Refineries

Petroleum Refineries

Asphalt Paving, Roofing, and Saturated Materials Manufacturing
Asphalt Paving Mixture and Block Manufacturing
Asphalt Shingle and Coating Materials Manufacturing
Other Petroleum and Coal Products Manufacturing
Petroleum Lubricating Oil and Grease Manufacturing

All Other Petroleum and Coal Products Manufacturing
Chemical Manufacturing

Basic Chemical Manufacturing

Petrochemical Manufacturing

Petrochemical Manufacturing

Industrial Gas Manufacturing

Industrial Gas Manufacturing

Synthetic Dye and Pigment Manufacturing

Inorganic Dye and Pigment Manufacturing

Synthetic Organic Dye and Pigment Manufacturing

Other Basic Inorganic Chemical Manufacturing

Alkalies and Chlorine Manufacturing

Carbon Black Manufacturing

All Other Basic Inorganic Chemical Manufacturing

Other Basic Organic Chemical Manufacturing

Gum and Wood Chemical Manufacturing

Cyclic Crude and Intermediate Manufacturing

Ethyl Alcohol Manufacturing

All Other Basic Organic Chemical Manufacturing

Resin, Synthetic Rubber, and Artificial Synthetic Fibers and Filaments Manufacturing
Resin and Synthetic Rubber Manufacturing

Plastics Material and Resin Manufacturing

Synthetic Rubber Manufacturing

Artificial and Synthetic Fibers and Filaments Manufacturing
Cellulosic Organic Fiber Manufacturing

Noncellulosic Organic Fiber Manufacturing

Pesticide, Fertilizer, and Other Agricultural Chemical Manufacturing
Fertilizer Manufacturing

Nitrogenous Fertilizer Manufacturing

Phosphatic Fertilizer Manufacturing

Fertilizer (Mixing Only) Manufacturing

Pesticide and Other Agricultural Chemical Manufacturing
Pesticide and Other Agricultural Chemical Manufacturing
Paint, Coating, and Adhesive Manufacturing

Paint and Coating Manufacturing
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325510
32552
325520
3256
32561
325611
325612
325613
32562
325620
3259
32591
325910
32592
325920
32599
325991
325992
325998
326
3261
32611
326111
326112
326113
32612
326121
326122
32613
326130
32614
326140
32615
326150
32616
326160
32619
326191
326192
326199
3262
32621
326211
326212
32622
326220

Paint and Coating Manufacturing

Adhesive Manufacturing

Adhesive Manufacturing

Soap, Cleaning Compound, and Toilet Preparation Manufacturing

Soap and Cleaning Compound Manufacturing

Soap and Other Detergent Manufacturing

Polish and Other Sanitation Good Manufacturing

Surface Active Agent Manufacturing

Toilet Preparation Manufacturing

Toilet Preparation Manufacturing

Other Chemical Product and Preparation Manufacturing

Printing Ink Manufacturing

Printing Ink Manufacturing

Explosives Manufacturing

Explosives Manufacturing

All Other Chemical Product and Preparation Manufacturing

Custom Compounding of Purchased Resins

Photographic Film, Paper, Plate, and Chemical Manufacturing

All Other Miscellaneous Chemical Product and Preparation Manufacturing
Plastics and Rubber Products Manufacturing

Plastics Product Manufacturing

Plastics Packaging Materials and Unlaminated Film and Sheet Manufacturing
Plastics Bag Manufacturing

Plastics Packaging Film and Sheet (including Laminated) Manufacturing
Unlaminated Plastics Film and Sheet (except Packaging) Manufacturing
Plastics Pipe, Pipe Fitting, and Unlaminated Profile Shape Manufacturing
Unlaminated Plastics Profile Shape Manufacturing

Plastics Pipe and Pipe Fitting Manufacturing

Laminated Plastics Plate, Sheet (except Packaging), and Shape Manufacturing
Laminated Plastics Plate, Sheet (except Packaging), and Shape Manufacturing
Polystyrene Foam Product Manufacturing

Polystyrene Foam Product Manufacturing

Urethane and Other Foam Product (except Polystyrene) Manufacturing
Urethane and Other Foam Product (except Polystyrene) Manufacturing
Plastics Bottle Manufacturing

Plastics Bottle Manufacturing

Other Plastics Product Manufacturing

Plastics Plumbing Fixture Manufacturing

Resilient Floor Covering Manufacturing

All Other Plastics Product Manufacturing

Rubber Product Manufacturing

Tire Manufacturing

Tire Manufacturing (except Retreading)

Tire Retreading

Rubber and Plastics Hoses and Belting Manufacturing

Rubber and Plastics Hoses and Belting Manufacturing
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32629
326291
326299
327
3271
32711
327111

Other Rubber Product Manufacturing

Rubber Product Manufacturing for Mechanical Use

All Other Rubber Product Manufacturing

Nonmetallic Mineral Product Manufacturing

Clay Product and Refractory Manufacturing

Pottery, Ceramics, and Plumbing Fixture Manufacturing

Vitreous China Plumbing Fixture and China and Earthenware Bathroom Accessories

Manufacturing

327112
327113
32712
327121
327122
327123
327124
327125
3272
32721
327211
327212
327213
327215
3273
32731
327310
32732
327320
32733
327331
327332
32739
327390
3274
32741
327410
32742
327420
3279
32791
327910
32799
327991
327992
327993
327999
331

Vitreous China, Fine Earthenware, and Other Pottery Product Manufacturing
Porcelain Electrical Supply Manufacturing

Clay Building Material and Refractories Manufacturing
Brick and Structural Clay Tile Manufacturing

Ceramic Wall and Floor Tile Manufacturing

Other Structural Clay Product Manufacturing

Clay Refractory Manufacturing

Nonclay Refractory Manufacturing

Glass and Glass Product Manufacturing

Glass and Glass Product Manufacturing

Flat Glass Manufacturing

Other Pressed and Blown Glass and Glassware Manufacturing
Glass Container Manufacturing

Glass Product Manufacturing Made of Purchased Glass
Cement and Concrete Product Manufacturing

Cement Manufacturing

Cement Manufacturing

Ready-Mix Concrete Manufacturing

Ready-Mix Concrete Manufacturing

Concrete Pipe, Brick, and Block Manufacturing
Concrete Block and Brick Manufacturing

Concrete Pipe Manufacturing

Other Concrete Product Manufacturing

Other Concrete Product Manufacturing

Lime and Gypsum Product Manufacturing

Lime Manufacturing

Lime Manufacturing

Gypsum Product Manufacturing

Gypsum Product Manufacturing

Other Nonmetallic Mineral Product Manufacturing
Abrasive Product Manufacturing

Abrasive Product Manufacturing

All Other Nonmetallic Mineral Product Manufacturing
Cut Stone and Stone Product Manufacturing

Ground or Treated Mineral and Earth Manufacturing
Mineral Wool Manufacturing

All Other Miscellaneous Nonmetallic Mineral Product Manufacturing
Primary Metal Manufacturing
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3311 Iron and Steel Mills and Ferroalloy Manufacturing

33111 Iron and Steel Mills and Ferroalloy Manufacturing

331111 Iron and Steel Mills

331112 Electrometallurgical Ferroalloy Product Manufacturing

3312 Steel Product Manufacturing from Purchased Steel

33121  Iron and Steel Pipe and Tube Manufacturing from Purchased Steel
331210 Iron and Steel Pipe and Tube Manufacturing from Purchased Steel
33122 Rolling and Drawing of Purchased Steel

331221 Rolled Steel Shape Manufacturing

331222 Steel Wire Drawing

3313  Alumina and Aluminum Production and Processing

33131  Alumina and Aluminum Production and Processing

331311 Alumina Refining

331312 Primary Aluminum Production

331314 Secondary Smelting and Alloying of Aluminum

331315 Aluminum Sheet, Plate, and Foil Manufacturing

331316 Aluminum Extruded Product Manufacturing

331319 Other Aluminum Rolling and Drawing

3314 Nonferrous Metal (except Aluminum) Production and Processing
33141 Nonferrous Metal (except Aluminum) Smelting and Refining
331411 Primary Smelting and Refining of Copper

331419 Primary Smelting and Refining of Nonferrous Metal (except Copper and Aluminum)
33142 Copper Rolling, Drawing, Extruding, and Alloying

331421 Copper Rolling, Drawing, and Extruding

331422 Copper Wire (except Mechanical) Drawing

331423 Secondary Smelting, Refining, and Alloying of Copper

33149  Nonferrous Metal (except Copper and Aluminum) Rolling, Drawing, Extruding, and
Alloying

331491 Nonferrous Metal (except Copper and Aluminum) Rolling, Drawing, and Extruding
331492 Secondary Smelting, Refining, and Alloying of Nonferrous Metal (except Copper and
Aluminum)

3315 Foundries

33151 Ferrous Metal Foundries

331511 Iron Foundries

331512 Steel Investment Foundries

331513 Steel Foundries (except Investment)

33152  Nonferrous Metal Foundries

331521 Aluminum Die-Casting Foundries

331522 Nonferrous (except Aluminum) Die-Casting Foundries

331524 Aluminum Foundries (except Die-Casting)

331525 Copper Foundries (except Die-Casting)

331528 Other Nonferrous Foundries (except Die-Casting)

332 Fabricated Metal Product Manufacturing

3321 Forging and Stamping

33211 Forging and Stamping

332111 Iron and Steel Forging
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332112 Nonferrous Forging

332114 Custom Roll Forming

332115 Crown and Closure Manufacturing

332116 Metal Stamping

332117 Powder Metallurgy Part Manufacturing

3322  Cutlery and Handtool Manufacturing

33221  Cutlery and Handtool Manufacturing

332211 Cutlery and Flatware (except Precious) Manufacturing
332212 Hand and Edge Tool Manufacturing

332213 Saw Blade and Handsaw Manufacturing

332214 Kitchen Utensil, Pot, and Pan Manufacturing

3323  Architectural and Structural Metals Manufacturing

33231 Plate Work and Fabricated Structural Product Manufacturing
332311 Prefabricated Metal Building and Component Manufacturing
332312 Fabricated Structural Metal Manufacturing

332313 Plate Work Manufacturing

33232  Ornamental and Architectural Metal Products Manufacturing
332321 Metal Window and Door Manufacturing

332322 Sheet Metal Work Manufacturing

332323 Ornamental and Architectural Metal Work Manufacturing
3324 Boiler, Tank, and Shipping Container Manufacturing

33241  Power Boiler and Heat Exchanger Manufacturing

332410 Power Boiler and Heat Exchanger Manufacturing

33242 Metal Tank (Heavy Gauge) Manufacturing

332420 Metal Tank (Heavy Gauge) Manufacturing

33243 Metal Can, Box, and Other Metal Container (Light Gauge) Manufacturing
332431 Metal Can Manufacturing

332439 Other Metal Container Manufacturing

3325 Hardware Manufacturing

33251 Hardware Manufacturing

332510 Hardware Manufacturing

3326 Spring and Wire Product Manufacturing

33261  Spring and Wire Product Manufacturing

332611 Spring (Heavy Gauge) Manufacturing

332612 Spring (Light Gauge) Manufacturing

332618 Other Fabricated Wire Product Manufacturing

3327 Machine Shops; Turned Product; and Screw, Nut, and Bolt Manufacturing
33271  Machine Shops

332710 Machine Shops

33272  Turned Product and Screw, Nut, and Bolt Manufacturing
332721 Precision Turned Product Manufacturing

332722 Bolt, Nut, Screw, Rivet, and Washer Manufacturing

3328 Coating, Engraving, Heat Treating, and Allied Activities
33281 Coating, Engraving, Heat Treating, and Allied Activities
332811 Metal Heat Treating
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332812

Metal Coating, Engraving (except Jewelry and Silverware), and Allied Services to

Manufacturers

332813
3329
33291
332911
332912
332913
332919
33299
332991
332992
332993
332994
332995
332996
332997
332998
332999
333
3331
33311
333111
333112
33312
333120
33313
333131
333132
3332
33321
333210
33322
333220
33329
333291
333292
333293
333294
333295
333298
3333
33331
333311
333312
333313

Electroplating, Plating, Polishing, Anodizing, and Coloring
Other Fabricated Metal Product Manufacturing

Metal Valve Manufacturing

Industrial VValve Manufacturing

Fluid Power Valve and Hose Fitting Manufacturing
Plumbing Fixture Fitting and Trim Manufacturing

Other Metal Valve and Pipe Fitting Manufacturing

All Other Fabricated Metal Product Manufacturing

Ball and Roller Bearing Manufacturing

Small Arms Ammunition Manufacturing

Ammunition (except Small Arms) Manufacturing

Small Arms Manufacturing

Other Ordnance and Accessories Manufacturing

Fabricated Pipe and Pipe Fitting Manufacturing

Industrial Pattern Manufacturing

Enameled Iron and Metal Sanitary Ware Manufacturing

All Other Miscellaneous Fabricated Metal Product Manufacturing
Machinery Manufacturing

Agriculture, Construction, and Mining Machinery Manufacturing
Agricultural Implement Manufacturing

Farm Machinery and Equipment Manufacturing

Lawn and Garden Tractor and Home Lawn and Garden Equipment Manufacturing
Construction Machinery Manufacturing

Construction Machinery Manufacturing

Mining and Oil and Gas Field Machinery Manufacturing
Mining Machinery and Equipment Manufacturing

Oil and Gas Field Machinery and Equipment Manufacturing
Industrial Machinery Manufacturing

Sawmill and Woodworking Machinery Manufacturing
Sawmill and Woodworking Machinery Manufacturing
Plastics and Rubber Industry Machinery Manufacturing
Plastics and Rubber Industry Machinery Manufacturing
Other Industrial Machinery Manufacturing

Paper Industry Machinery Manufacturing

Textile Machinery Manufacturing

Printing Machinery and Equipment Manufacturing

Food Product Machinery Manufacturing

Semiconductor Machinery Manufacturing

All Other Industrial Machinery Manufacturing

Commercial and Service Industry Machinery Manufacturing
Commercial and Service Industry Machinery Manufacturing
Automatic Vending Machine Manufacturing

Commercial Laundry, Drycleaning, and Pressing Machine Manufacturing
Office Machinery Manufacturing
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333314 Optical Instrument and Lens Manufacturing

333315 Photographic and Photocopying Equipment Manufacturing

333319 Other Commercial and Service Industry Machinery Manufacturing
3334  Ventilation, Heating, Air-Conditioning, and Commercial Refrigeration Equipment
Manufacturing

33341 Ventilation, Heating, Air-Conditioning, and Commercial Refrigeration Equipment
Manufacturing

333411 Air Purification Equipment Manufacturing

333412 Industrial and Commercial Fan and Blower Manufacturing

333414 Heating Equipment (except Warm Air Furnaces) Manufacturing
333415 Air-Conditioning and Warm Air Heating Equipment and Commercial and Industrial
Refrigeration Equipment Manufacturing

3335 Metalworking Machinery Manufacturing

33351  Metalworking Machinery Manufacturing

333511 Industrial Mold Manufacturing

333512 Machine Tool (Metal Cutting Types) Manufacturing

333513 Machine Tool (Metal Forming Types) Manufacturing

333514 Special Die and Tool, Die Set, Jig, and Fixture Manufacturing

333515 Cutting Tool and Machine Tool Accessory Manufacturing

333516 Rolling Mill Machinery and Equipment Manufacturing

333518 Other Metalworking Machinery Manufacturing

3336 Engine, Turbine, and Power Transmission Equipment Manufacturing
33361 Engine, Turbine, and Power Transmission Equipment Manufacturing
333611 Turbine and Turbine Generator Set Units Manufacturing

333612 Speed Changer, Industrial High-Speed Drive, and Gear Manufacturing
333613 Mechanical Power Transmission Equipment Manufacturing

333618 Other Engine Equipment Manufacturing

3339 Other General Purpose Machinery Manufacturing

33391 Pump and Compressor Manufacturing

333911 Pump and Pumping Equipment Manufacturing

333912 Air and Gas Compressor Manufacturing

333913 Measuring and Dispensing Pump Manufacturing

33392 Material Handling Equipment Manufacturing

333921 Elevator and Moving Stairway Manufacturing

333922 Conveyor and Conveying Equipment Manufacturing

333923 Overhead Traveling Crane, Hoist, and Monorail System Manufacturing
333924 Industrial Truck, Tractor, Trailer, and Stacker Machinery Manufacturing
33399  All Other General Purpose Machinery Manufacturing

333991 Power-Driven Handtool Manufacturing

333992 Welding and Soldering Equipment Manufacturing

333993 Packaging Machinery Manufacturing

333994 Industrial Process Furnace and Oven Manufacturing

333995 Fluid Power Cylinder and Actuator Manufacturing

333996 Fluid Power Pump and Motor Manufacturing

333997 Scale and Balance (except Laboratory) Manufacturing

333999 All Other Miscellaneous General Purpose Machinery Manufacturing
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334 Computer and Electronic Product Manufacturing

3341 Computer and Peripheral Equipment Manufacturing

33411 Computer and Peripheral Equipment Manufacturing

334111 Electronic Computer Manufacturing

334112 Computer Storage Device Manufacturing

334113 Computer Terminal Manufacturing

334119 Other Computer Peripheral Equipment Manufacturing

3342  Communications Equipment Manufacturing

33421  Telephone Apparatus Manufacturing

334210 Telephone Apparatus Manufacturing

33422 Radio and Television Broadcasting and Wireless Communications Equipment
Manufacturing

334220 Radio and Television Broadcasting and Wireless Communications Equipment
Manufacturing

33429  Other Communications Equipment Manufacturing

334290 Other Communications Equipment Manufacturing

3343  Audio and Video Equipment Manufacturing

33431  Audio and Video Equipment Manufacturing

334310 Audio and Video Equipment Manufacturing

3344  Semiconductor and Other Electronic Component Manufacturing

33441  Semiconductor and Other Electronic Component Manufacturing

334411 Electron Tube Manufacturing

334412 Bare Printed Circuit Board Manufacturing

334413 Semiconductor and Related Device Manufacturing

334414 Electronic Capacitor Manufacturing

334415 Electronic Resistor Manufacturing

334416 Electronic Coil, Transformer, and Other Inductor Manufacturing

334417 Electronic Connector Manufacturing

334418 Printed Circuit Assembly (Electronic Assembly) Manufacturing

334419 Other Electronic Component Manufacturing

3345 Navigational, Measuring, Electromedical, and Control Instruments Manufacturing
33451 Navigational, Measuring, Electromedical, and Control Instruments Manufacturing
334510 Electromedical and Electrotherapeutic Apparatus Manufacturing

334511 Search, Detection, Navigation, Guidance, Aeronautical, and Nautical System and
Instrument Manufacturing

334512 Automatic Environmental Control Manufacturing for Residential, Commercial, and
Appliance Use

334513 Instruments and Related Products Manufacturing for Measuring, Displaying, and
Controlling Industrial Process Variables

334514 Totalizing Fluid Meter and Counting Device Manufacturing

334515 Instrument Manufacturing for Measuring and Testing Electricity and Electrical Signals
334516 Analytical Laboratory Instrument Manufacturing

334517 Irradiation Apparatus Manufacturing

334518 Watch, Clock, and Part Manufacturing

334519 Other Measuring and Controlling Device Manufacturing

3346 Manufacturing and Reproducing Magnetic and Optical Media
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33461
334611
334612
334613
335
3351
33511
335110
33512
335121
335122
335129
3352
33521
335211
335212
33522
335221
335222
335224
335228
3353
33531
335311
335312
335313
335314
3359
33591
335911
335912
33592
335921
335929
33593
335931
335932
33599
335991
335999

Manufacturing and Reproducing Magnetic and Optical Media
Software Reproducing

Prerecorded Compact Disc (except Software), Tape, and Record Reproducing
Magnetic and Optical Recording Media Manufacturing
Electrical Equipment, Appliance, and Component Manufacturing
Electric Lighting Equipment Manufacturing

Electric Lamp Bulb and Part Manufacturing

Electric Lamp Bulb and Part Manufacturing

Lighting Fixture Manufacturing

Residential Electric Lighting Fixture Manufacturing
Commercial, Industrial, and Institutional Electric Lighting Fixture Manufacturing
Other Lighting Equipment Manufacturing

Household Appliance Manufacturing

Small Electrical Appliance Manufacturing

Electric Housewares and Household Fan Manufacturing
Household VVacuum Cleaner Manufacturing

Major Appliance Manufacturing

Household Cooking Appliance Manufacturing

Household Refrigerator and Home Freezer Manufacturing
Household Laundry Equipment Manufacturing

Other Major Household Appliance Manufacturing

Electrical Equipment Manufacturing

Electrical Equipment Manufacturing

Power, Distribution, and Specialty Transformer Manufacturing
Motor and Generator Manufacturing

Switchgear and Switchboard Apparatus Manufacturing

Relay and Industrial Control Manufacturing

Other Electrical Equipment and Component Manufacturing
Battery Manufacturing

Storage Battery Manufacturing

Primary Battery Manufacturing

Communication and Energy Wire and Cable Manufacturing
Fiber Optic Cable Manufacturing

Other Communication and Energy Wire Manufacturing

Wiring Device Manufacturing

Current-Carrying Wiring Device Manufacturing
Noncurrent-Carrying Wiring Device Manufacturing

All Other Electrical Equipment and Component Manufacturing
Carbon and Graphite Product Manufacturing

All Other Miscellaneous Electrical Equipment and Component Manufacturing
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336 Transportation Equipment Manufacturing

3361 Motor Vehicle Manufacturing

33611 Automobile and Light Duty Motor Vehicle Manufacturing

336111 Automobile Manufacturing

336112 Light Truck and Utility Vehicle Manufacturing

33612 Heavy Duty Truck Manufacturing

336120 Heavy Duty Truck Manufacturing

3362 Motor Vehicle Body and Trailer Manufacturing

33621 Motor Vehicle Body and Trailer Manufacturing

336211 Motor Vehicle Body Manufacturing

336212 Truck Trailer Manufacturing

336213 Motor Home Manufacturing

336214 Travel Trailer and Camper Manufacturing

3363 Motor Vehicle Parts Manufacturing

33631 Motor Vehicle Gasoline Engine and Engine Parts Manufacturing
336311 Carburetor, Piston, Piston Ring, and Valve Manufacturing

336312 Gasoline Engine and Engine Parts Manufacturing

33632  Motor Vehicle Electrical and Electronic Equipment Manufacturing
336321 Vehicular Lighting Equipment Manufacturing

336322 Other Motor Vehicle Electrical and Electronic Equipment Manufacturing
33633  Motor Vehicle Steering and Suspension Components (except Spring) Manufacturing
336330 Motor Vehicle Steering and Suspension Components (except Spring) Manufacturing
33634 Motor Vehicle Brake System Manufacturing

336340 Motor Vehicle Brake System Manufacturing

33635 Motor Vehicle Transmission and Power Train Parts Manufacturing
336350 Motor Vehicle Transmission and Power Train Parts Manufacturing
33636  Motor Vehicle Seating and Interior Trim Manufacturing

336360 Motor Vehicle Seating and Interior Trim Manufacturing

33637 Motor Vehicle Metal Stamping

336370 Motor Vehicle Metal Stamping

33639  Other Motor Vehicle Parts Manufacturing

336391 Motor Vehicle Air-Conditioning Manufacturing

336399 All Other Motor Vehicle Parts Manufacturing

3364  Aerospace Product and Parts Manufacturing

33641  Aerospace Product and Parts Manufacturing

336411 Aircraft Manufacturing

336412 Aircraft Engine and Engine Parts Manufacturing

336413 Other Aircraft Parts and Auxiliary Equipment Manufacturing

336414 Guided Missile and Space Vehicle Manufacturing

336415 Guided Missile and Space Vehicle Propulsion Unit and Propulsion Unit Parts
Manufacturing

336419 Other Guided Missile and Space Vehicle Parts and Auxiliary Equipment
Manufacturing

3365 Railroad Rolling Stock Manufacturing

33651 Railroad Rolling Stock Manufacturing
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336510
3366
33661
336611
336612
3369
33699
336991
336992
336999
337
3371
33711
337110
33712
337121
337122
337124
337125
337127
337129
3372
33721
337211
337212
337214
337215
3379
33791
337910
33792
337920
339
3391
33911
339111
339112
339113
339114
339115
339116
3399
33991
339911
339912
339913

Railroad Rolling Stock Manufacturing

Ship and Boat Building

Ship and Boat Building

Ship Building and Repairing

Boat Building

Other Transportation Equipment Manufacturing

Other Transportation Equipment Manufacturing

Motorcycle, Bicycle, and Parts Manufacturing

Military Armored Vehicle, Tank, and Tank Component Manufacturing
All Other Transportation Equipment Manufacturing

Furniture and Related Product Manufacturing

Household and Institutional Furniture and Kitchen Cabinet Manufacturing
Wood Kitchen Cabinet and Countertop Manufacturing

Wood Kitchen Cabinet and Countertop Manufacturing
Household and Institutional Furniture Manufacturing
Upholstered Household Furniture Manufacturing
Nonupholstered Wood Household Furniture Manufacturing
Metal Household Furniture Manufacturing

Household Furniture (except Wood and Metal) Manufacturing
Institutional Furniture Manufacturing

Wood Television, Radio, and Sewing Machine Cabinet Manufacturing
Office Furniture (including Fixtures) Manufacturing

Office Furniture (including Fixtures) Manufacturing

Wood Office Furniture Manufacturing

Custom Architectural Woodwork and Millwork Manufacturing
Office Furniture (except Wood) Manufacturing

Showcase, Partition, Shelving, and Locker Manufacturing
Other Furniture Related Product Manufacturing

Mattress Manufacturing

Mattress Manufacturing

Blind and Shade Manufacturing

Blind and Shade Manufacturing

Miscellaneous Manufacturing

Medical Equipment and Supplies Manufacturing

Medical Equipment and Supplies Manufacturing

Laboratory Apparatus and Furniture Manufacturing

Surgical and Medical Instrument Manufacturing

Surgical Appliance and Supplies Manufacturing

Dental Equipment and Supplies Manufacturing

Ophthalmic Goods Manufacturing

Dental Laboratories

Other Miscellaneous Manufacturing

Jewelry and Silverware Manufacturing

Jewelry (except Costume) Manufacturing

Silverware and Hollowware Manufacturing

Jewelers' Material and Lapidary Work Manufacturing
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339914
33992

339920
33993

339931
339932
33994

339941
339942
339943
339944
33995

339950
33999

339991
339992
339993
339994
339995
339999

48-49
481
4811
48111
481111
481112
4812
48121
481211
481212
481219
482
4821
48211
482111
482112
483
4831
48311
483111
483112
483113
483114
4832
48321

Costume Jewelry and Novelty Manufacturing
Sporting and Athletic Goods Manufacturing
Sporting and Athletic Goods Manufacturing

Doll, Toy, and Game Manufacturing

Doll and Stuffed Toy Manufacturing

Game, Toy, and Children's Vehicle Manufacturing
Office Supplies (except Paper) Manufacturing

Pen and Mechanical Pencil Manufacturing

Lead Pencil and Art Good Manufacturing
Marking Device Manufacturing

Carbon Paper and Inked Ribbon Manufacturing
Sign Manufacturing

Sign Manufacturing

All Other Miscellaneous Manufacturing

Gasket, Packing, and Sealing Device Manufacturing
Musical Instrument Manufacturing

Fastener, Button, Needle, and Pin Manufacturing
Broom, Brush, and Mop Manufacturing

Burial Casket Manufacturing

All Other Miscellaneous Manufacturing

Transportation and Warehousing

Air Transportation

Scheduled Air Transportation

Scheduled Air Transportation

Scheduled Passenger Air Transportation

Scheduled Freight Air Transportation

Nonscheduled Air Transportation

Nonscheduled Air Transportation

Nonscheduled Chartered Passenger Air Transportation
Nonscheduled Chartered Freight Air Transportation
Other Nonscheduled Air Transportation

Rail Transportation

Rail Transportation

Rail Transportation

Line-Haul Railroads

Short Line Railroads

Water Transportation

Deep Sea, Coastal, and Great Lakes Water Transportation
Deep Sea, Coastal, and Great Lakes Water Transportation
Deep Sea Freight Transportation

Deep Sea Passenger Transportation

Coastal and Great Lakes Freight Transportation
Coastal and Great Lakes Passenger Transportation
Inland Water Transportation

Inland Water Transportation
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483211 Inland Water Freight Transportation

483212 Inland Water Passenger Transportation

484 Truck Transportation

4841 General Freight Trucking

48411  General Freight Trucking, Local

484110 General Freight Trucking, Local

48412  General Freight Trucking, Long-Distance

484121 General Freight Trucking, Long-Distance, Truckload
484122 General Freight Trucking, Long-Distance, Less Than Truckload
4842 Specialized Freight Trucking

48421 Used Household and Office Goods Moving

484210 Used Household and Office Goods Moving

48422  Specialized Freight (except Used Goods) Trucking, Local
484220 Specialized Freight (except Used Goods) Trucking, Local
48423  Specialized Freight (except Used Goods) Trucking, Long-Distance
484230 Specialized Freight (except Used Goods) Trucking, Long-Distance
485 Transit and Ground Passenger Transportation

4851 Urban Transit Systems

48511  Urban Transit Systems

485111 Mixed Mode Transit Systems

485112 Commuter Rail Systems

485113 Bus and Other Motor Vehicle Transit Systems

485119 Other Urban Transit Systems

4852 Interurban and Rural Bus Transportation

48521 Interurban and Rural Bus Transportation

485210 Interurban and Rural Bus Transportation

4853  Taxi and Limousine Service

48531 Taxi Service

485310 Taxi Service

48532  Limousine Service

485320 Limousine Service

4854  School and Employee Bus Transportation

48541  School and Employee Bus Transportation

485410 School and Employee Bus Transportation

4855  Charter Bus Industry

48551  Charter Bus Industry

485510 Charter Bus Industry

4859 Other Transit and Ground Passenger Transportation
48599  Other Transit and Ground Passenger Transportation
485991 Special Needs Transportation

485999 All Other Transit and Ground Passenger Transportation
486 Pipeline Transportation

4861 Pipeline Transportation of Crude Oil

48611 Pipeline Transportation of Crude Oil

486110 Pipeline Transportation of Crude Oil

4862 Pipeline Transportation of Natural Gas
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48621 Pipeline Transportation of Natural Gas

486210 Pipeline Transportation of Natural Gas

4869 Other Pipeline Transportation

48691 Pipeline Transportation of Refined Petroleum Products
486910 Pipeline Transportation of Refined Petroleum Products
48699  All Other Pipeline Transportation

486990 All Other Pipeline Transportation

487 Scenic and Sightseeing Transportation

4871 Scenic and Sightseeing Transportation, Land
48711  Scenic and Sightseeing Transportation, Land
487110 Scenic and Sightseeing Transportation, Land
4872 Scenic and Sightseeing Transportation, Water
48721  Scenic and Sightseeing Transportation, Water
487210 Scenic and Sightseeing Transportation, Water
4879 Scenic and Sightseeing Transportation, Other
48799  Scenic and Sightseeing Transportation, Other
487990 Scenic and Sightseeing Transportation, Other
488 Support Activities for Transportation

4881 Support Activities for Air Transportation

48811  Airport Operations

488111 Air Traffic Control

488119 Other Airport Operations

48819  Other Support Activities for Air Transportation
488190 Other Support Activities for Air Transportation
4882 Support Activities for Rail Transportation

48821  Support Activities for Rail Transportation
488210 Support Activities for Rail Transportation

4883 Support Activities for Water Transportation
48831 Port and Harbor Operations

488310 Port and Harbor Operations

48832 Marine Cargo Handling

488320 Marine Cargo Handling

48833  Navigational Services to Shipping

488330 Navigational Services to Shipping

48839  Other Support Activities for Water Transportation
488390 Other Support Activities for Water Transportation
4884  Support Activities for Road Transportation
48841 Motor Vehicle Towing

488410 Motor Vehicle Towing

48849  Other Support Activities for Road Transportation
488490 Other Support Activities for Road Transportation
4885 Freight Transportation Arrangement

48851  Freight Transportation Arrangement

488510 Freight Transportation Arrangement

4889 Other Support Activities for Transportation
48899  Other Support Activities for Transportation
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488991
488999
491
4911
49111
491110
492
4921
49211
492110
4922
49221
492210
493
4931
49311
493110
49312
493120
49313
493130
49319
493190

54

541
5411
54111
541110
54112
541120
54119
541191
541199
5412
54121
541211
541213
541214
541219
5413
54131
541310
54132
541320
54133

Packing and Crating
All Other Support Activities for Transportation
Postal Service
Postal Service
Postal Service
Postal Service
Couriers and Messengers
Couriers
Couriers
Couriers
Local Messengers and Local Delivery
Local Messengers and Local Delivery
Local Messengers and Local Delivery
Warehousing and Storage
Warehousing and Storage
General Warehousing and Storage
General Warehousing and Storage
Refrigerated Warehousing and Storage
Refrigerated Warehousing and Storage
Farm Product Warehousing and Storage
Farm Product Warehousing and Storage
Other Warehousing and Storage

Other Warehousing and Storage

Professional, Scientific, and Technical Services
Professional, Scientific, and Technical Services
Legal Services

Offices of Lawyers

Offices of Lawyers

Offices of Notaries

Offices of Notaries

Other Legal Services

Title Abstract and Settlement Offices

All Other Legal Services

Accounting, Tax Preparation, Bookkeeping, and Payroll Services
Accounting, Tax Preparation, Bookkeeping, and Payroll Services
Offices of Certified Public Accountants

Tax Preparation Services

Payroll Services

Other Accounting Services

Architectural, Engineering, and Related Services
Architectural Services

Architectural Services

Landscape Architectural Services

Landscape Architectural Services

Engineering Services
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541330
54134
541340
54135
541350
54136
541360
54137
541370
54138
541380
5414
54141
541410
54142
541420
54143
541430
54149
541490
5415
54151
541511
541512
541513
541519
5416
54161
541611
541612
541613
541614
541618
54162
541620
54169
541690
5417
54171
541710
54172
541720
5418
54181
541810
54182

Engineering Services

Drafting Services

Drafting Services

Building Inspection Services

Building Inspection Services

Geophysical Surveying and Mapping Services

Geophysical Surveying and Mapping Services

Surveying and Mapping (except Geophysical) Services

Surveying and Mapping (except Geophysical) Services

Testing Laboratories

Testing Laboratories

Specialized Design Services

Interior Design Services

Interior Design Services

Industrial Design Services

Industrial Design Services

Graphic Design Services

Graphic Design Services

Other Specialized Design Services

Other Specialized Design Services

Computer Systems Design and Related Services

Computer Systems Design and Related Services

Custom Computer Programming Services

Computer Systems Design Services

Computer Facilities Management Services

Other Computer Related Services

Management, Scientific, and Technical Consulting Services
Management Consulting Services

Administrative Management and General Management Consulting Services
Human Resources and Executive Search Consulting Services
Marketing Consulting Services

Process, Physical Distribution, and Logistics Consulting Services
Other Management Consulting Services

Environmental Consulting Services

Environmental Consulting Services

Other Scientific and Technical Consulting Services

Other Scientific and Technical Consulting Services

Scientific Research and Development Services

Research and Development in the Physical, Engineering, and Life Sciences
Research and Development in the Physical, Engineering, and Life Sciences
Research and Development in the Social Sciences and Humanities
Research and Development in the Social Sciences and Humanities
Advertising and Related Services

Advertising Agencies

Advertising Agencies

Public Relations Agencies
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541820
54183
541830
54184
541840
54185
541850
54186
541860
54187
541870
54189
541890
5419
54191
541910
54192
541921
541922
54193
541930
54194
541940
54199
541990

56

561
5611
56111
561110
5612
56121
561210
5613
56131
561310
56132
561320
56133
561330
5614
56141
561410
56142
561421

Public Relations Agencies

Media Buying Agencies

Media Buying Agencies

Media Representatives

Media Representatives

Display Advertising

Display Advertising

Direct Mail Advertising

Direct Mail Advertising

Advertising Material Distribution Services

Advertising Material Distribution Services

Other Services Related to Advertising

Other Services Related to Advertising

Other Professional, Scientific, and Technical Services

Marketing Research and Public Opinion Polling

Marketing Research and Public Opinion Polling

Photographic Services

Photography Studios, Portrait

Commercial Photography

Translation and Interpretation Services

Translation and Interpretation Services

Veterinary Services

Veterinary Services

All Other Professional, Scientific, and Technical Services
All Other Professional, Scientific, and Technical Services

Administrative and Support and Waste Management and Remediation Services
Administrative and Support Services
Office Administrative Services
Office Administrative Services
Office Administrative Services
Facilities Support Services

Facilities Support Services

Facilities Support Services
Employment Services

Employment Placement Agencies
Employment Placement Agencies
Temporary Help Services
Temporary Help Services
Professional Employer Organizations
Professional Employer Organizations
Business Support Services

Document Preparation Services
Document Preparation Services
Telephone Call Centers

Telephone Answering Services
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561422
56143
561431
561439
56144
561440
56145
561450
56149
561491
561492
561499
5615
56151
561510
56152
561520
56159
561591
561599
5616
56161
561611
561612
561613
56162
561621
561622
5617
56171
561710
56172
561720
56173
561730
56174
561740
56179
561790
5619
56191
561910
56192
561920
56199
561990

Telemarketing Bureaus

Business Service Centers

Private Mail Centers

Other Business Service Centers (including Copy Shops)
Collection Agencies

Collection Agencies

Credit Bureaus

Credit Bureaus

Other Business Support Services

Repossession Services

Court Reporting and Stenotype Services

All Other Business Support Services

Travel Arrangement and Reservation Services
Travel Agencies

Travel Agencies

Tour Operators

Tour Operators

Other Travel Arrangement and Reservation Services
Convention and Visitors Bureaus

All Other Travel Arrangement and Reservation Services
Investigation and Security Services
Investigation, Guard, and Armored Car Services
Investigation Services

Security Guards and Patrol Services

Armored Car Services

Security Systems Services

Security Systems Services (except Locksmiths)
Locksmiths

Services to Buildings and Dwellings
Exterminating and Pest Control Services
Exterminating and Pest Control Services
Janitorial Services

Janitorial Services

Landscaping Services

Landscaping Services

Carpet and Upholstery Cleaning Services
Carpet and Upholstery Cleaning Services
Other Services to Buildings and Dwellings
Other Services to Buildings and Dwellings
Other Support Services

Packaging and Labeling Services

Packaging and Labeling Services

Convention and Trade Show Organizers
Convention and Trade Show Organizers

All Other Support Services

All Other Support Services

Attachment J Page 25 of 26



562
5621
56211
562111
562112
562119
5622
56221
562211
562212
562213
562219
5629
56291
562910
56292
562920
56299
562991

Waste Management and Remediation Services
Waste Collection

Waste Collection

Solid Waste Collection

Hazardous Waste Collection

Other Waste Collection

Waste Treatment and Disposal

Waste Treatment and Disposal

Hazardous Waste Treatment and Disposal

Solid Waste Landfill

Solid Waste Combustors and Incinerators

Other Nonhazardous Waste Treatment and Disposal
Remediation and Other Waste Management Services
Remediation Services

Remediation Services

Materials Recovery Facilities

Materials Recovery Facilities

All Other Waste Management Services

Septic Tank and Related Services

562998 All Other Miscellaneous Waste Management Services
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